REPOROIFTHEONSTI TUTI
REVI E&YOMMI SSOQNHE
DRAFAQONSTI TUFOHENE

THI ROEPUBLOFC HESA MB |

Pursuantto sectiors 6 (1) and 21 (1) of the
ConstitutionalReviewCommissionAct, 2017

Constitutional Review Commission

FutureledBuilding, Bertil HardingHighway,Kotu i Kanifing Municipality i
TheGambia
Tel: +220446-0745
Email: info@crc220.orgércgambia@gmail.com
Twitter: @crcgambia
LinkedIn/FacebookConstitutionalReviewCommission,The Gambia

SMar @ 20




SIGNATURE PAGE

Hon. Justice Cherno SulaymanJallow, QC (JSC) SIGNED
Chairperson

Hawa Kuru Sisay-Sabally SIGNED
Vice Chairperson

Amie Joof-Cole SIGNED
Commissioner

Dr. Melville O. George SIGNED
Commissioner

Fatoumata Jallow SIGNED
Commissioner

Gaye Sowe SIGNED
Commissioner

Janet Ramatoulie Sallah-Njie SIGNED
Commissioner

Lamin S.Camara SIGNED
Commissioner

Salimatta E. T. Touray SIGNED
Commissioner

Yankuba Dibba SIGNED
Commissioner

Yankuba Manjang SIGNED

Commissioner




TABLE OF CONTENTS

ACRONYMS ittt b et emmmmmr ettt e e 4 e et e 44 e s immmmt e+ 4 4R R e e et e e 4 st s emmm e et et e e naenn e e e s emmmnnns 1
ACKNOWLEDGEMENTS .ottt mmms sttt emmmmms et e s e ettt e e e s smmmmmt 44+ 1k e et e e e e nas s smmmmm s nen e 2
FOREWORD BY CRC CHAIRPERSON .....ooiiiiiiiiiiiieci s smmmemt ettt immmmm e smmmemre e e e 5.
EXECUTIVE SUMMARY oottt ettt smmmmms st e+ 1ttt e e 41 mmmmm s e e e a4 e ean e e s s e 9
1. INTRODUCTION oottt immmm et ammmmms s e e e e s s bbb e e s emmmmmr e e e s 19
2.  CONSTITUTIONAL HISTORY OF THE GAMBIA ..o 20

2.1. (@00 Mo N 1Y I = = =T o Y § I
2.2. POST-INDEPENDENGCE ... ..uuituniitnsess s st s s st s e s s smmmmmmmmn s+ £ 45 s s 241+ + 4 smmmmmnt s+ 551555002+ 4 smmmmmmmnt o s e 5000 D Lon
2.3. THE L9907 CONSTITUTION .. ttutittieetneetes s smsmms e st s e st s s s s 5 s+ 55 s s 540 s s s £ 5 5250105501 s s « 23

3. THE CONSTITUTIONAL REVIEW COMMISSION .....cocciiiiiiiiiiiiiiisammmme e emmnme e 24

3.1. COMPOSITIONAND MANDATE OF THE CRC...uuiiiiiiiiiiiii et commmmmin et e et s s b st s s svn s st s
3.2. FORMATION OF THE CRC SECRETARIAT 11 uiitttiit ettt etene s nmmmmmmns s 1 se et e s sbs s s s 5 s s 20 ss b0 s smmmmmnnns e+ 0 20
3.3. MOBILISATION AND INCEPTION. .11 uituuiittneetnssss smmmmmmmms s s st esasssss st s+ 2500 s s b0 st s smmmmmmmnt s s ssesssnssss sl lons

4., METHODOLOGY ..ottt immmme ettt smmmmt e e e ammmmms e et e e s s bbb et e smmmmnr e e s 30

4.1.INTRODUCTION... ettt teeet mmmm———ttttasttsmmm———— e tn1eetttn ommm——— 1 tnnesstn s smmmmmmnntssnnseserannnssmmmmnnnnd U
4.2 PuBLIC CONSULTATIONS ettt emmmm————1 11 tetansn e mmmmm————_a 1 ttta1nn st mmm—— st 1nn s stn smmmmmmnnn e e e e 0e D008
4.2.1. Consultationsn TheGambla ........................................................................................... 31....
N > 4 (=T g 4= 1 (@] g UL 7= 1 0] F 3 SRS 35
4.3  DATA PROCESSINGAND ANALYSES. .. ccituuieeitunetetssmmmmmmmms e e e esn s sesess s smmmmmmmm s+ 252 e e e st s mmmmmmmms 511 s e s s 500 e s oD es
4.3.1  Quality ASSUIANCEQA) ... . ciiieiiii i ceeeeee ettt e e e e e smaaasa et easanaseeesmannnaaesesrntnnneeeennnnnn 36
I - 1 = Y O o Lo [T To PO PPURTPPPPPPPRN 36....
4.3.3 DataAnalysis(Quantitativeand QUAlItatiVe).............ccuurriiieeeeeieee e 36....
4.4 RESEARCHPROGRAMME.........cueeeeeitnnnnsommmmmmmsseeesesnn s et ommmmmmm s e e s s sn e s e s s s s s+ 50 e e e s 1 s e« o 20 e 30
4.5 TECHNICAL COMMITTEES
4.6 MEDIAANDOUTREACH......ccevvunnnnenen
4.7 MONITORING AND EVALUATION ..couuiiiiiiiieeiiinn s cmmmmmmr e e e e esa e e s s mmmmmmins £ 22222202 s 225 s s+ £ 510022500 1 smmmmm D
5. DRAFTING OF THE CONSTITUTION AND REPORT ...ccoiiiiimmmmme e e 38
5.1.INTRODUCTION... — S S PUUR.  o
5.2. PREPARATIONOFTHE DRAFT CONSTITUTION AND THE REPORT OO 1 |
5.3.PuBLIC CONSULTATIONSON THE PROPOSEDDRAFT CONSTITUTION........................-----.--..................-.....4.0
5.4.PREPARATIONOF THE DRAFT REPORT... S PRTRTRPPRRRY | N
5.5.FINALISATION OF THE DRAFT CONSTITUTIONAND THE REPORT teeeeeteeeeesmmmmmmmm e e e ennneeses s smmmmmmen o -0

6. PROVISIONS OF THE DRAFT CONSTITUTION OF THE REPUBLIC OF THE GAMBIA ...... 41

6 1.1. DlmenS|on3)ftheIssue ....................................................................................................... .41
6.1.2.Current Stateof the Law ONthE ISSURB..........uuiiiiie e e e e e aaas 41.
6.1.3.SubmissionReceivedAnalysesand DECISIONS...........cooeeiieeiieeeee e e 42...
6.1.4.Provisionsof the Draft CONSHtULION...........iiiiiiii e e e e e e e e eaaaaes 42..
6.2.CHAPTER | - THE REPUBLIC AND SOVEREIGNTY OF THE PEOPLE .............eeoe oo 43
6.2.1.DIMENSIONDI tNEISSUE. ...ttt eee e e et e e e et e e e eeeeeernnnass 43
6.2.2.Current Stateof the Law ONthE ISSUR..........uuiiiiie e e ee e ra e e aaas 43.
6.2.3.SubmissionReceivedAnalysesand DECISIONS..........ccoeeeiieei i e 43...
6.2.4.Provisionsof the Draft CONSHItULION. ..........iiiiei e eeeeee e e e e e e e e e ma e eeaa s 4a4..
6.3.CHAPTER Il -THE CONSTITUTION AND THE LAWS ..ottt 45
6.3.1.DIMENSIONDI tNEISSUE.......i ittt e et e erene e e et e e e et eeeeeeeernnnnns 45
6.3.2.Current Stateof the Law ONthE ISSUEB..........uiiiiii e e e e e e e 46.
6.3.3.SubmissionReceivedAnalysesand DECISIONS. .........coovii it 46...
6.3.4.Provisionsof the Draft CONSHIULION. .......ccoiiiiiiiiiiicc e e eere e e e e e e eeena e 46..
6.4.CHAPTER lll - NATIONAL VALUES AND PRINCIPLES .....ccoooiiiiiiiieieis v smmmmen T




6.4.1.DIMENSIONDT tNEISSUE......ui it ee e e e s e e e e e et e e e s aaa e e s e s eernnnsss Vivd

6.4.2.CurrentStateof the LawW ONthEISSUE.........cuvuiiiii ettt ee et e e e e sennneeeeeeres 47.
6.4.3.SubmissionReceivedAnalyseanNdDECISIONS...........uuuiiiiiiiiieieeri e a1...
6.4.4.Provisionsof the Draft CONSHtULION..........oiiiiiiii e ee e e e ernn e eaaanes 48..
6.5.CHAPTER IV =CITIZENSHIP .....cooiiiiiiiiiiiiit ettt st s s e n e s e s e s e s s smmmmmmmme s e s e s enenene e s nnnnhD
6.5.1.DIMENSIONDI tNEISSUE......ccvviiiieiiiiieeceee e ee e e e e e e eee e e e sttt e e e e e e s snnnnnenees 48
6.5.2.Current Stateof the LaW ONThEISSUE..........uvuiiiiieiiieeceeee et e e et e e e sennnneeeeeees 49,
6.5.3.SubmissionReceivedAnalysesand DECISIONS...........ccoeeiie i i eeeeeeeeeceeeeeeee s 49...
6.5.4.Provisionsof the Draft CONSIULION. .......cciiiiiiiiiiiice e ee e e e e e e e eeeeaae e 56..
6.6.CHAPTER V - LEADERSHIP AND INTEGRITY .outututiiitiiuiussesssmmmmmmmsssesssesssesssmmmmmmnnsssesesesesesss Dloues
6.6.1.DIMENSIONDI tNEISSUE. ...ttt eeene e e et e e e et e e eeeeeernnnans 51
6.6.2.Current Stateof the Law ONthE ISSUEB..........uiiiiii e e e e e e e aans A8.
6.6.3.SubmissionReceivedAnalysesand DECISIONS...........ccoeeiiiiiieeeeeeeee e s 58...
6.6.4.Provisionsof the Draft CoNSHtULION..........iiiiiiii e e e e e e e e rnn e aea s 60..
6.7.CHAPTER VI - FUNDAMENTAL HUMAN RIGHTS AND FREEDOMS...............ceeev et e . B2
6.7.1.DIMENSIOND tNEISSUE....... ittt eeeaee e et e e s et eeeeeeeernnnans 62
6.7.2.Current Stateof the Law ONthe ISSUEB...........iiiiii i e e e e e eaaes 63.
6.7.3.SubmissionReceivedAnalysesand DECISIONS......ccoieiiieiii i e 61...
6.7.4.Provisionsof the Draft CONSHItULION...........iiiieiii e e e e e e e e e rnnn e enaanes 712..
6.8.CHAPTER VIl T REPRESENTATION OF THE PEOPLE ......cvvvvvviiiiiiieeeiitimeeeeeccciiivvvvvveee sl B
6.8.1.DIMeENSIONDI tNEISSUE. ... . ciiiii e ermee e e et e e st e s erneeennnne e D
6.8.2.Current Stateof the Law ONtheISSUEA..........uiiiiii e e e e e e e e 78.
6.8.3.SubmissionReceivedAnalysesand DeCISIONS..........ccoeeeieeiiiiiieieeeeeeeeeeeeeeeee e D
6.8.4.Provisionsof the Draft CONSHItULION. ..........iiiiiiie e ee e e e e e e rnnn e eaaanes 82..
6.9.CHAPTER VIl -=EXECUTIVE ... oiiiiiiiiiiii e s e e st e e s et e e s st smmmmmmm e s e 0 e s o0 s iR
6.9.1.DIMENSIONDI tNEISSUE. .....uiiiiii et e e s eenne e e et s e e ettt eeeeeeeernnnnss 84
6.9.2.CurrentStateof the Law ONtheISSUEB..........uuiiiiii et e e e e e 88.
6.9.3.SubmissionReceivedAnalyseand DECISIONS. ..........ciiiiiiiiiiiccieeeee e eee e ereee e e ee e e e eeean 90...
6.9.4.Provisionsof the Draft CoNSHtULION.......c..oiiiiiiii e e ereee e e e e e e e e e eenn e eananes Q9..
6.10.CHAPTER IX - THE LEGISLATURE .....oooeeeiiiei et e e e e s oo o0 LOZ
6.10.1.DIMENSIONf tNEISSUR.....evuiieii e e ee et e e e e e et e e s e e eaa e e eebaeereneeenns 104
6.10.2.CurrentStateof the LawW ONtNEISSUE. .........coevueiiiiiieee e ee i e e e e e e e e eees 105
6.10.3.SubmissionReceivedAnalysesaNADECISIONS........ccceiiiiiiiiieeeeiie e eeeeeeeea e e e e eeaens 107..
6.10.4.Provisionsof the Draft CONSHIULION............iiiiiiiiieieeeee e e eneeeeea s 111
6.11.CHAPTER X T JUDICIARY ...titittututururssssssummmmmmnnssssssssssssssssmmmmmmnnssssssssssssssssmmmmmmnntssssssssssssssmmmmnk LD
6.11.1.DIMENSIONf tNEISSUR......ueiiiii et ee e et e e et e e e e e eaa e e eebaeeseneeenes 115
6.11.2.CurrentStateof the LaW ONtNEISSUE. .........coiuieieiiec e e e e e eees 117
6.11.3.SubmissionReceivedAnalyseaNAdDECISIONS..........cceeevieiiiiumeeeeeeee e eeeeeee e e e eeeees 118..
6.11.4.Provisionsof the Draft CONSHIULION...........coiiiiiiii e e sneeeeen s 120
6.12.CHAPTER Xl - LOCAL GOVERNMENT AND DECENTRALISATION ....ccccccivvvrrnnenes cmmmmnnnnl 22
6.12.1.DIiMENSIONSf thEISSUR......uu ittt ee e et et e e ettt e e rae e e et e e sebaeesenaaeenes 122
6.12.2.CurrentStateof the LawW ONthEISSUE. .........coouviiiiiieeeeeee et e e e 123
6.12.3.Submission&eceivedAnalysesand Recommendations...............uuvvieeeeeeienee e iesiiiiiieeeeeeenn. 124
6.12.4.Provisionsof the Draft CONSHTULION.............iiiieri e ceee e e e e eeen s 126
6.13.CHAPTER XII - INDEPENDENT INSTITUTIONS ..ot semmmmmmme e 0L 28
6.13.1.DIMENSIONDf tNEISSUEBS. ... .ceiiii ittt e te e e e e e e e e e e e en e e et esera e eennnns 128
6.13.2.CUIEeNt StAtEOT tNELAW. ...t e e e e e e ene et eeaa e enanns 130
6.13.3.SubmissionReceivedAnalyseaNdDECISIONS........c.cuviiiiiiiiimeaeeee e 131..
6.13.4.Provisionsof the Draft CONSIULION.............iiiiei e ee e e e e e e eeena s 133
6.14.CHAPTER XIIl =PUBLIC FINANCE .....ccoottiiie et eeemmme et s e e e e e et emmmmmn 136
6.14.1.DIMENSIONf tNEISSUER......ueiiiii et ee e e e e e e e et e e raeeeaa e e eetan e s enneeenns 136
6.14.2.Current Stateof the LAW ONtNEISSUE. .........ciivviieiet e eee e e e eeenneeeees 136
6.14.3.SubmissionReceivedAnalyseaNdDECISIONS.........ccuviiiiiiiiimeeeeee e 137..
6.14.4.Provisionsof the Draft CONSHIULION............oiiiiiiii e erenee e e e e smeeeeenn s 138
6.15.CHAPTER XIV - LAND, ENVIRONMENT AND NATURAL RESOURCES.............cceeeeuunns 139
6.15.1. DIMENSIONDT tNEISSUB......cciiieiiiii et eereeee e e e e ee bt s e e eerannsaeesessstann e eeeeennns 139
6.15.2.Current Stateof the Law ONthEISSUE........coiiiiiieiiiic et e e e e eeeaans 140
6.15.3.SubmissionReceivedAnalyseaNADECISIONS..........covvvireiieeeeeeeeeeesases s eeeeeeeeeeeeeeeeeeeens 141..

6.15.4.Provisionsof the Draft CONSIULION...........oiiuniii e e e e e e e e e s s e eeneenaeees 144



7.
8.

9.

6.16.CHAPTER XV - THE PUBLIC SERVICES.............coiiiiiii e naaena e s ol 4O
6.16.1.DIMENSIONDT tNEISSUB.....cciiiiiiiiiii ittt e et e e e ee bt s e e eeranssaeeeessstaan s eeerennns 146
6.16.2.CurrentStateof the LawW ONthEISSUE..........coiuviiiiiii et eeraneeeees 148
6.16.3.Submission&eceivedAnalyseaNdDECISIONS...........cc.uvviiiiiieerieeee e eeeee e e e 151..
6.16.4.Provisionsof the Draft CONSHIULION............oiiiiiiii e eeeeee e e sneeeeean s 153

6.17. CHAPTERXVI - NATIONALSECURITY......cttttttiiiiieeessemmmmmmmreeeeeesessssssmmmmmmmns s s sssssssssss smmmmmmmns oo+ o LOO
6.17.1.DIMENSIONIf tNE ISSUR......cciiieiiiiie ittt eeeeee e e e e e et s e e e eranaaaeeeesssbaan e eeerennns 156
6.17.2.CurrentStateofthe LaW ONthe ISSUR...........uuuiiiiiiiieecccee e 156
6.17.3.SubmissionfReceivedAnalyseSaNd DECISIONS..........ccevvieeiieiumeerseees e eeeseeeeeeeeeeeeeeeens 158..
6.17.4 Provisionsof the Draft CONSHIULION...........ciiiiiiiiii e e et e e e erennn e 159

6.18. CHAPTERXVII - NATIONALYOUTHDEVELOPMENT..........cooiiiiiiii e s 1B
6.18.1.DIMENSIONDf thE ISSUE.....eveiiiii et ee e et et e et e e e e e et e e e eeba e e s snneeenes 161
6.18.2.CurrentStateofthe LaW ONthE ISSUR...........uuviiiii e 161
6.18.3.SubmissionfReceivedAnalyseaNd DECISIONS..........ccviiviiiiiiieeeieee e e e e eeene e e e eeeans 162..
6.18.4 Provisionsofthe Draft CONSHIULION...........coiiiiiiiiiii e e e e e e e eena e 164

6.19.CHAPTER XVIII - THE NATIONAL COMMISSION FOR CIVIC EDUCATION ................... 165.
6.19.1.DIMENSIONDf tNEISSUB.....cuuiiiii et r e et ee e e e e et eeraneeesa e e setaeeseneeenes 165
6.19.2.Current Stateof the LaW ONthEISSUE. .........coivviiiiiiic e e e e e eees 165
6.19.3.SubmissionReceivedAnalyseaNAdDECISIONS..........ccvvviiiiiiiuueeseeee e eeeeee e e e eeeee 166..
6.19.4.Provisionsof the Draft CONSHIULION............iiiiiiiii e e e sneeeeea s 166

6.20.CHAPTER XIX - AMENDMENT OF THIS CONSTITUTION ....ouuuiiiiiiinnns o nnens 167..
6.20.1.DIMENSIONDf thEISSUB......uu i eeeece e e ee e e e e e e e et e e rae e e et e eeeta e essneeenns 167
6.20.2.Current Stateof the LaW ONthEISSUE. .........cocuiiiiiiiic et e e e e rnneeeees 167
6.20.3.SubmissionReceivedAnalyseaNAdDECISIONS..........ceviiiiiiieiuece e ea e e e e e e eeeees 167..
6.20.4.Provisionsof the Draft CONSHIULION.............iiiieiii e eeeeee e e e b e sneeeeenn s 168

6.21.CHAPTER XX - MISCELLANEQUS ........oovvvvvviererssommmmmmnssesesssessssssssmmmmmmmnssssssssssssssssmmmmmnnnsssssss o OD
6.21.1.DIMENSIONf tNEISSUR . ...uuu it e et e e e e e e e s eea e et e e e et e eeeanaesaan e esataneessnaaenns 169
6.21.2.Currentstateof the Law OnthelSSUEB.........ciiiiiiii e e eeri e e e e e rnneeeees 169
6.21.3.SubmissionReceivedAnalysesaNAdDECISIONS..........cccvvvuiiiiieeeeeii e e eeeeeieeeeeeeea e e eeeeanns 170Q..
6.21.4.Provisionsof the Draft CONSTULION.............iiiieii e eeee e e e e e eeen s 170

ISSUESNOT INCLUDED IN THE DRAFT CONSTITUTION ...civviiiiiiiiiiiee e smmme e 174
CHALLENGES AND LESSONSLEARNED ......oooiiiiiiiiiiiiiisimmmemn e e 178

LT O Y W =L =5 USSR OV £ <
8.2 LESSONE EARNED. ... ttuiitttiitteees st e s e s e s ts e e s smmmmmamaE s s 12 e s ss 1 s s smmmmmmms s+ 45 s s s 00 s+ smmmmmmmms s s snesenss s smmnde (LD

RECOMMENDATIONS AND CONCLUSIONS ....oiiiiiiiiiiiiiee et mmmme et emmmmms e 181

O. 1. RECOMMENDATIONS .. .cuutituniirnseeens s smmmmmmn s eneesasssess s s s 5 s s £ e s s s 52 s s s 55 s 5 55 0525 s smmmmmmns s s 0005 1000 LOuL s
0.2 . CONCLUSIONS. ...euettnietneetn s s s s et st e s s s 55+ 54 s 5242 s ¢ i £ 5 555502511 s+ smmmmmime £ 5 02 512550 ¢ mmmmmn DD

ANNEXES ..ot emmmenr e b et e et e e e bttt e e e e s 188

COMPOSITIONOF CRCSTAFF ..ottt e e e e et e e 188
TERMSOF REFERENCEAND MEMBERSHIPOF CRCTECHNICALCOMMITTEES.................... 191..
LISTOF CRCRESEARCHPAPERSAND REPORTS......ooiiiiiiiieii e 198..
STATUTES O BEREVIEWEDAMENDEDORENACTED..................
MATTERSIO BE CONSIDEREDARISINGFROMISSUESRAISEDDURINGTHEIPC.................. 210.
NON-CONSTITUTIONALSSUES....... .ttt 212




ACRONYMS
ACC
AFPRC
APRC
CBG
CEO
CRC
CRCAct
DLEAG
DPP
ECOWAS
FGD
GAF
GDP
GPF

HS
NHRC
HSC
IBEC
ICESCR

Internationall DEA

IEC
IGP
IPC
JSC
LENRC
LGA
NAM
NCCE

NSC
PPP

PSC
SOE
TSC
UNDP
USA

Anti-CorruptionCommission

Armed ForcesProvisionalRuling Council

Alliance for PatrioticReorientatiorandConstruction
CentralBankof The Gambia

Chief ExecutiveOfficer
ConstitutionaReviewCommission
ConstitutionaReviewCommissiorAct, 2017

Drug Law Enforcemen®Agency, The Gambia
Directorof PublicProsecutioa
EconomicCommunityof WestAfrican States
FocusGroupDiscussion

The GambiaArmedForces

GrossDomesticProduct

GambiaPoliceForce

HouseholdSurvey
National[HumanRightsCommission
HealthServiceCommission
IndependenBoundariesandElectoralCommission
InternationalCovenanbn Economic,SocialandCultural
Rights

Internationalinstitutefor DemocracyandElectoral
Assistance

IndependenElectoralCommission
InspectorGeneralof Police

In-countryPulic Consultations
JudicialServiceCommission

Land, EnvironmentandNaturalResource€ommission
Local Governmen®uthority
NationalAssemblyMember

NationalCommissiorfor Civic EducatiodNationalCouncil
for Civic Education(asthe contextrequires)
NationalSecurityCouncil

PublicPartcipationP | at f o r niProBressiv@hrty (@ss
the contextrequires)

Public ServiceCommission

StateOwnedEnterprise
TeachersserviceCommission

United NationsDevelopmenProgramme

United Statesof America



ACKNOWLEDGEMENTS

The ConstitutionalReview Commission(CRC) expressedts sinceregratitudeto the
Executive the Legislaturethe Judiciary,individuals,institutions,political parties civil
society organisations faith-based organisationsand the general public for their
participationin andsupportof the constitutionalreview processWe particularlythank
our 2 internationalConsultantg¢ProfessoAlbert K. Fiadjoeof GhanaandChiefJustice
Willy Mutungaof Kenya(Retired) for theirinvaluablesupport,guidanceandthorough
reviewof the Draft ConstitutionandReport Similar sentimentgo to our own Gambian
expertswho agreedo serveon the CRCtechnicalcommitteesandcarriedout in-depth
researclandseparateonsultationgo assis andguidethework of the CRC.The CRC
alsoowe a debtof gratitudeto Dr. MariamaSarrCeesayandHon. JusticeBasiruV.P.
Mahoney(JCA) for their invaluablesupportin painstakinglyproof readingthe Draft
Constitutionand this Report. The RegionalGovernors Maya(resg and Councillors
(Kanifing Municipal Council and Banjul City Council), Chairpersonsnd Councillors
of Local GovernmentAuthorities (LGAs), Seyfosand Alkalos werecommittedto the
CRC procesdrom inceptionandstayedthe courseright to the end. They haveserved
their countrywell.

TheCRCis patrticularlygratefulto the Office of the Presidenandthe Ministry of Justice
for providing financial resourcesand logistical support It is equally grateful to the
Ministry of Financeand EconomicAffairs for facilitating all financial transactions
relatingto thework of the CRCandthusmakingit possiblefor the CRCto carryoutits
assignment.

Onaspecialnote,the CRC expressesincerethanksandgratitudeto the Hon. Attorney
Generé and Minister of Justice,Mr. AbubacarrMarie Tambadou.The CRC was a
projectunderhim to bring to fruition but, evenmoreimportantly,to ensuret delivers
on its mandateHe providedeverynecessargupporteverystepof the way; he never
waveredandkeptencouraginghe CRC.In all of these he neverfor a singlemoment
interferedwith the CRC or its work. He is atrue servantof his country.

The CRC conveys gratitude and appreciationto His Excellency Adama Barrow,
Presidenbf the Republicof The Gambia,who from the datethatthe Chairpersorand
the Commissionerswere sworn into office on 4" June, 2018 to date, expressed
confidencen the CRCto deliverto the Gambianpeoplea new Constitution He made
it clearto the Commissionerandothersthatthe developmenof the Draft Constitution
was aboutwhat the peopleof The Gambiawanted.The CRC is also grateful for the
professionalmannerin which the Presidenttreatedthe CRC by assuringits total
independence

The CRCacknowledgeshefollowing, who hadbeeninvaluablepartners



The Office of the Presidenhadbeeninstrumentain supportingthe CRC in-
countrypublic consultationgIPCs)throughthe provision of vehicles;

The Ministry of Foreign Affairs, InternationalCooperationand Gambians
Abroadwasinstrumentain coordinatingthe externalconsultations;
TheAmbassadorddigh CommissionersConsulaRepresentativesndstaff of
The Gambian missionsin thefollowing countries:SenegalMauritania,Saudi
Arabia, United Statesof America (USA), the United Kingdom, Germany,
France, Swedenand Spain; they demonstratedeadershipand associated
themselvesvith thework of the CRC;

The various Gambianassociationsn the countriesvisited by the CRC who
demonstratedupportand commitmentto the work of the CRC by making
necessaryarrangementsto properly facilitate the external consultations
includingindividual DiasporaGambianavho extendecdhospitalityto the CRC
teams

The Governmentof the State of Qatar for its assistancethrough the
Governmenbdf The Gambia;

UNDP, which providednecessaryesourceso facilitate the work of the CRC;
The EuropeanUnion, for providing necessaryinancial supportthroughthe
Governmenbdf The Gambiato facilitate thework of the CRC;

ECOWAS hasbeeninstrumentalin keepingthe CRC monthly Newsletters
alive throughdirectfinancial assistance;

InternationalDEA hadbeenwonderfulto the CRCin providingkeytechnical
assistancérom trainingto a balancedeview of the Draft Constitutionandthe
Report;

NationalCouncilfor Civic Educationfor beingastuteandcommittedpartners
with the CRC in sensitisingthe generalpublic on constitutionallaw and
constitutionakeviewmattersandfor providingfacilitiesin their officesfor use
by the CRC,;

The GambiaPolice Forcefor providing diligent securitythroughoutthe IPCs
andthusensuringa smoothconsultatiorprocess;

The media for their wonderful partnershipwith the CRC and consistent
coverageand effective participationin the constitutional review process,
particularlyduringthe public consultations;

The Researchersand other staff of the CRC for their contributions,
commitment and endurancethroughoutthe constitutional review process,
which facilitatedthe work of the Commissioners;

To all thosewho made submissionddirectly to the Commission,either in
writing or throughthe C R C @asiousplatforms,andthosewho attendedthe



public consultations, for the love of country and friendshipt hey o v e
demonstrated,;

1 All otherlocal andinternationalinstitutionsthatmight haveassistedhe CRC
procesglirectlyorindirectly,the CRCrecognisesindappreciatetheirinterest
during thelong journeyof constitutionaldevelopment.

Finally, the CRC is grateful to the peopleof The Gambiafor participatingin this
journeyof constitutionakdesignanddevelopmentWe workedtogetherascitizensand
togetherwe can proudly say we have achieved.Thank you for accordingthe
Commissionershe honourandthe privilege of preparingthe Draft Constitutionfor
ourselvesasa country,asonepeopleandfor the future generation®f Gambians.



FOREWORD BY CRC CHAIRPERSON

OnJanuaryl9,2017,His ExcellencyAdamaBarrowwasswornin asPresidenbdf the
Republicof The Gambiafollowing the successfutonclusionof Presidentiaklections
in December2016. The new Governmentpledged to revitalize the economy,
strengthersocialcohesiorandtransformtheeconomyfor thewell-beingof Gambians.
In addition,the Governmentommittedto promotingnationalreconciliation,andre-
building thefoundationgor goodgovernancenddemocracyn thecountry.

A key part of that effort was the formulation of a National Transitional Justice
Programmeo help restoredemocratiogovernancen the country.In this regard,the
Governmentesolvedo reviewthe 1997 Constitutionanddraft a new Constitutionto
addresshewishesandaspiration®f Gambiansin May 2017 ,a NationalStakeholders
Conferenceon Justice and Human Rights called for the preparationof a new
Constitutionto replacethe 1997 Constitution.

Againstthis backgroundthe National Assemblyenactedhe CRC Act in December
2017.In January2018, PresidenBarrow assentedo the CRC Act. The objectiveof
the CRC Act, asevidentin its Long Title, was 7o providefor the establishmentf a
ConstitutionalReviewCommissiorto draft and guidethe processof promulgatinga
new Constitutionfor TheG a mb .iThiiwasessentiallyaimedat enabling,amongst
otherthings, a review of the 1997 Constitutionto provide The Gambiawith a new
Constitutionthat upholdsrespectfor the rule of law and fundamentahumanrights,
ensuresull democratigarticipaton in nationalaffairs providesasolid foundationfor
goodgovernancendestablishestronggovernancenstitutions.

In this regard,the CRCwasestablishedn June2018andits Memberswereswornin
by the Presidenbf the Republicon 4" June2018.The CRC compriseda Chairperson,
aVice Chairpersorandnine otherCommissionerdis mandatevastwo-fold: first, to
reviewthe 1997 Constitutionanddraft a new one;andsecondto preparea reportin
relationto thedraft Constitution.

Followingthe swearingin of the CRC Commissionergshe CRCcommencedavork the
following day. The Commissionergpreparedkey policy and strategicdocumentgo
guidetheconstitutionaldevelopmenprocessincludingthe establishmenof the CRC
Secretariandrecruitmentof a Secretaryandotherstaff to facilitate the work of the
CRC. Oneof the key documentgo guidethe work of the CRC wasits Action Plan,
which wasdesignedo ensurea smoothprocessn theinitiation andcompletionof the
constitutionafreviewassigmentto culminatein thepreparatiorof adraft Constitution
andareport.



In carryingout its assignmentthe CRC wasguidedby the key principlesoutlinedin
section6 (2) of the CRC Act. Theseincludedthe needto seekpublic opinion,ensure
adherencéo The Gambids nationalvaluesandethos,andsafeguardand promote(i)
The Gambids existenceasa sovereignndependensttate;(ii) the republi@an system
of governancef The Gambia,ncludingthe countryés democraticvaluesandrespect
for therule of law andhumarrights;(iii) theseparatiorf powers (iv) nationalvalues,
cohesionand peace;(v) the importanceof ensuringperiodic democraticelections
which includes establishingterm limits for the Office of President;and (vi) the
continuedexistence of The Gambiaasa secularStatein which all faiths aretreated
equallyandencouragetb fosternationalunity andcohesionlin this context,the CRC
kicked-off the review of the 1997 Constitutionby preparinga comprehensivdist of
guestionandissuescontainedn its IssuedDocumentthequestionandissuedotalled
3690nwhich public opinionwassought.

On 5" November, 2018, following a pre-consultation visit to all the seven
AdministrativeAreasof The Gambiaholding preparatorydialoguewith the Regional
Governors SeyfosandotherLGAs, includingthe Mayoressof Banjul andthe Mayor

of theKanifing Municipality andregionalwomenandyouthrepresentativeshe CRC

embarkedn directfaceto-face public consultationsvith Gambiansoth within and
outsidethe countryto seektheir inputin the preparatiorof the draft Constitution.The

public consultationgocusedmainly onthequestionsandissueddentifiedin thelssues
DocumentlIn additionto engaginghis formulafor securingpublic opinion,the CRC

held focusedgroup discussionswith women, youth, personswith disabilities and
communityelders to identity their specificwishesandaspirationgor inclusionin the
Draft Constitution.The CRC alsoconductedhouseholdandonline surveysto gather
additionalinformationaboutwhat Gambiansvantedin the draft Constitution.It also
receivedmany position papersfrom various sourcesregarding constitutionallaw

issuesIn additionto all thesepublic consultationprocesseshe CRC conductedn-

depthresearchnto specificsubjectmattershatwereeithercanvassefly the public or

identified by the CRC as requiring such researchto assistwith making informed
decisions.All theseefforts were complementedoy the work of experttechnical
commitees,comprisingGambiansn their relevantfields of study.

Following these processesand the collation and analysesof the public opinions
received the CRC embarkedon the processof drafting a new Constitution. The
proposedraft Constitutionwaspublishedon 15" November2019in both print and
electronicform and widely distributedin The Gambiaand online. The CRC then
embarkedon a secondandfinal public consultationaroundthe country, this time to
inform andsolicit feedbackon the Draft Constitution,in additionto receivingwritten
contributions. The CRC took feedbackon the proposedDraft Constitution and
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preparedhefinal draft The CRCalsopreparedhis Reporton the Draft Constitution
asmandatedy the CRC Act for submissiorto the Presidenbf the Republic

The Draft Constitutiondrawsinspirationfrom the provisionsof the CRC Act and,in

the main, representshe wishesandaspirationsof the Gambianpeoplefor a just and
democratic society with edablished rules on respectfor the rule of law and
fundamentatightsandfreedomsgoodgovernancandstronggovernancenstitutions,
accountability,appropriatechecksand balancesand recognition and tolerancefor

diversity. The Draft Constitutionalso benefitsfrom comparativestudiesto establish
internationalbestpracticesand takesaccountof internationaltreatiesto which The
Gambiais aparty.Finally, theDraft Constitutiontakesinto accounthenationalvalues
andethosof The Gambia.

The Draft Constitutioncomprisessomeprovisionsof the 1997 Constitutionthat the

CRCconsideredppropriatdo beretainedwhile modifying others.lt hasintroduced
someinnovationsin responseo the wishesand aspirationsof the Gambianpeople.
New Chaptershavebeencreatedon NationalValuesand Principles,Leadershipand

Integrity, Independentnstitutionsand Offices, and Land, Environmentand Natural

Resourcedn particular theestablishmenf the NationalHumanRightsCommission
andthe Anti-Corrupton Commissiorareaimedat ensuringrespecfor therule of law

andhumanrights,andintegrity andaccountabilityin governmenttheseareemerging
phenomenaf modernconstitutionaldevelopment.

In addition, the Draft Constitutionprovidesfor the devdution of governmentand
strengthenslocal governmentauthorities as a mechanismto ensure bottomup
development,while at the same time ensuring due regard for overall central
Governmenpoliciesand programmesAppropriateprovisionsare madeto give due
regardto theprinciple of separatiorof powersbetweerthe Executive Legislatureand
Judiciary.Thefunctionsof the Executivearebalancedgainstheoversightrole of the
National Assembly, while assuringthe independencef the Judiciary. The Draft
Constitutionalsoprovidesfor anincreasen the size of the National Assemblyfrom
58 to 69 members.The existing provision in the 1997 Constitution permitting
nominated membershipof the National Assembly has been dispensedwith in
accordancevith thewishesandaspirationof the Gambianpeople Provisionis made
for the electionof fourteenfemaleNational AssemblyMemberswith two electedby
universaladult suffragefrom eachof the sevenAdministrative Areas;suchelection
maybeon political partybasisand/oronthebasisof independentandidaturePersons
with disabilitieshavealsobeenempoweredo electtwo of theirmembergo represent
themin the National Assembly.Eachregisteredpolitical partyis obligatedto ensure



thatat everyNationalAssemblyelections at leastten percentof its candidatesreof
theyouthgroup.

After engagingin a robustand full participatoryand inclusive processto canvass
public opinion, it is my strongbelief andindeedthat of my fellow Commissionersf
the CRCthatthe Draft Constitutiongenerallyembodieghe wishesandaspirationsof
the Gambianpeoplein a fair and balancedmanner,and that it will help buttress
democratiaqule andgoodgovernancen The Gambiafor generationgo come.While
the Draft Constitution,aswith any otherConstitution,cannotincorporatesveryview
andopinion, it is our belief thatit truly reflectsthe bestinterestsof The Gambiaand
Gambians.

The CRC commendshis Reportard the Draft Constitutionto His Excellencythe
Presidenbf the Republicandto all Gambiango receive,adoptandown.

Hon. JusticeChernoSulaymanlallow, QC (JSC)
ChairpersonCRC



EXECUTIVE SUMMARY

1. In December2016, The Gambiahad a historic, democatic and peacefulchangeof
governmentThe coalition candidate AdamaBarrow, was electedPresidenbf The
Gambia and was sworn into office on 19" January,2017. PresidentBarrowts
Governmentpledgedto revitalize the economy, strengthensocial cohesim and
transformtheeconomypromotenationalreconciliation,andre-build thefoundations
for goodgovernancanddemocracyn thecountry.Towardthisend,the Government
formulateda National Transitional Justice Programmeas part of the processof
resbring democratic governance.Furthermore,the Executive and the National
Assemblyresolvedo reviewthe1997Constitution thiswasgivenadditionalimpetus
following a National Stakeholder€onferencen JusticceandHumanRightsheldin
May 2017 ,which calledfor the preparatiorof anew Constitutionto replacethe 1997
Constitution.

2. In DecembeP017,the NationalAssemblypassedhe CRCAct to enableareviewof
the 1997 Constitutionto provide The Gambiawith a new Constitutionfoundedon
respector therule of law andhumarrights,full democratigovernanceandestablish
stronggovernancenstitutions.Iln addition,the CRCAct providedfor thepreparation
of areporton the review of the 1997 Constitution.PresidenBarrow assentedo the
CRCAct in January2018,andin June2018,appointedandsworeinto office the 11
CRCmembersincludingits Chairperson.

3. Following its establishmentthe CRC preparedkey policy documentsto guide the
constitutionaldevelopmentprocess,followed by a CRC retreatorganisedby the
InternationallDEA andthe UNDP to build their capacitiesn constitutionalreview.
The CRC alsoorganizeda capacitybuilding workshopfor the CRC staff, the media
andotherpartnerson the constitutioral reviewprocess.

4. The CRC alsoheld consultationswvith Gambianspoth at homeandabroadto seek
their wishesandaspirationswith respecto the preparatiorof the new Constitution.
In addition, the CRC gatheredadditional perspectivesof Gambianson the new
Constitutiontheywouldwantby conductingresearctonvarioustopics,holdingfocus
groupdiscussionsaswell asconductinghouseholdandonline surves. Individuals,
organizationsand Governmentagencies,as well as international development
organizationsalsosentpositionpaperdo the CRCaboutvariousconstitutionaissues
theyfelt shouldbe consideredn thedraftingof thenew Constitution.

5. Following these consultationsand research,the CRC prepareda draft new
Constitution which it publishedon 15" November, 2019. The proposedDraft
Constitutionwaspublishedin both print andelectronicform, andwidely distributed
in The Gambiaandonline. The CRC thenheld consultationsn 13 locationsaround
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the countryto inform and solicit feedbackon the proposedDraft Constitution,and
usedthefeedbackeceivedrom theseconsultationsindotherchanneldo preparehe
final draftfor submissiorio the Presidentalongwith this Report,asmandatedy the
CRCAct.

6. The Draft Constitutionis guidedby the provisionsof the CRC Act, andtakesinto
accountthe wishesandaspirationsof the Gambianpeoplefor a just anddemocratic
society.In addition,the Draft Constitutionis inspiredby bestpracticesin countries
with similar legal systemsas The Gamba. Last, but not the least, the Draft
Constitutionis aimedatredressinghe shortcomingsof the 1997 Constitutionwhich,
over the years, had been subjectedto many amendmentghat were considered
detrimentako democracyandgoodgovernancén The Gamba.

7. This Reportpresentshe variouspartsof the Constitutionunderfour headings:
a) Dimensionsof thelssue;
b) CurrentStateof the Law onthelssue;
c) Submission®Rkeceived Analyses andDecisions;and
d) Provisionsof the Draft Constitution.

8. TheDimensionsof the Issuelists theissuesdentifiedin the CRCIssuesDocument
abouttheparticularsubjector otherissuesconsideredelevantin properlyconsidering
the provisionsof the Draft Constitution,while the Current State of the Law onthe
Issuediscusseshe provisionsof the 1997Constitutionontheissuebeingconsidered.
The sectionon SubmissionsReceived, Analyses and Decisionssummariseghe
substanceof findings from the public consultations,CRC researchand position
papergeceivedonthevariousissuesraisedin the CRClssuesDocumenbr pertinent
to the sectionsof the Draft Constitution. Finally, the Provisions of the Draft
Constitution section summarisesthe provisions of each Chapter of the Draft
Constitution,andprovidestherationaleandjustficationsfor suchprovisions.

9. The Draft Constitutionis organizedin a Preamble 20 Chaptersand4 Schedules.
The Preambleof the Draft Constitution 2020is shorterand more progressivehan
thatof the 1997 Constitution,andincludesthewill of the peopleof The Gambiafor
democracy,good governanceseparationof powers,the valuesof national unity,
cohesion peaceaswell asrespectfor the rule of law and fundamentakights and
freedoms.

10. Chapter | dealswith TheRepublicandSovereigntyof thePeoplen sectionsl - 6.
It recognizeghat The Gambiais a SovereignRepublicanda multi-partydemocratic
Stateand comprisegeopleof differentfaiths, and eachfaith is to be respectednd
treatedfairly, without any discrimination.Sovereignpowerbelongsto the peopleof
The Gambiafrom whomthe organsof governmentlerivetheir authorityandis to be
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exercisedin accordancewith the Constitution.Unlike the 1997 Constitution,this
Chapterdefines the territory of The Gambia and declaresits national days It
recogniseshe decentralisatiomf governmentindthe delegationof powerto LGAS.
Theseprovisonswill helpto ensureghatdecisionsaaremadecloserto thelocal people
and the communitiesthey affect. This recognitionof the needfor devolution of
governmentn thefirst Chapteris a key developmentin the constitutionahistory of
The Gambia.

11. Chapter Il providesfor The ConstitutionandtheLawsin sections/-10. It declares
the Constitutionasthe supremdaw of The Gambia,andspecifiesthe otherlaws of
The Gambia.This Chapteralsoprovidesfor the enforcemenof the provisionsof the
Constitution,andintroducesbroaderuleson enforcingtheseprovisions.In addition,
the Chaptemprovidesspecificallythattreatieso which The Gambiais a partybecome
partof the laws of The Gambiaafter they havebeenratified anddomesticatedThe
Chapteralsoobligeseverycitizen of The Gambiato respectupholdanddefendthe
Constitution,and prohibitsany attemptto subvertconstitutionalorder. Accordingly,
any personwho in any way resiststhe suspensionpverthrowor abrogationof the
Constitutiondoesnot commitanyoffence.

12. Chapter Il on National Valuesand Principlesof Governancas a new Chapter
and comprisessections11 - 13. The Chapter binds all State organs, Local
Governmentuthorities,public officersandall otherpersondo adhereto thevalues
and principles providedfor in the Chapter.lt is essentiallydesignedto engender
national pride, patriotismand individual and colledive responsibilityto the State,
whichis anemergingrendin modernconstitutionaldevelopment.

13. Chapter IV providesfor citizenshipof The Gambiain sections14 - 22. In
particular,the Chaptempreserveshe citizenshipof personsvho werecitizensof The
Gambiabeforethe cominginto force of the Constitution andremoveghedistinction
betweencitizensip by birth andcitizensip by descensuchthat everypersonborn
of aGambiarparentsimply qualifiesasa citizenby birth. In addition,it providesfor
the citizenshipof childreneight yearsold or youngerwho arefoundin The Gambia
andwhoseparentsareunknown to be presumedo be Gambiarcitizens.The Chapter
also providesfor citizenship by registrationand natuilisation It introducesthe
principle of reciprocity which allows a naturalisedGambianto retain his or her
original nationality, if his or hercountry of origin offersthe samestatusto Gambians
wishingto takethe nationality of that country. Otherprovisionsof the Chapterare
citizenshipof nonGambianchildrenadoptedoy Gambianparentsdual citizenship,
deprivationof citizenshipandrestoratiorof citizenship The Chapteralsoempowers
the National Assemblyto enactlegislationto make provision for registrationas
citizensof personsborn in The Gambiato non-Gambianparentson or before 31
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December 2019, and registration of other personsnot eligible for Gambian
citizenshipunderthis Chapter.

14. Chapter V dealswith Leadershipand Integrity, undersections23 - 30, which is
necessitatetly demandrom an overwhelmingvoice of the Gambianpublic, for the
inclusionof provisionson leadershipandintegrity in the Constitution The Chapter
dealswith new issuessuch as the responsibilitiesof citizens, conductof public
officers, financial probity of public officers, restrictionson the activities of public
officers and obligationsof persongdealingwith public officersin the serviceof the
State.The Chapteralsoprovidesthatit is an offenceof violating the Constitutionto
contravenethe provisions of the Chaptey and that such an offence may attract
specifieddisqualifications

15. The protectionof fundamentahumanrights andfreedomss a key featureof any
democracyFor this reasonChapter VI providesfor theserightsandfreedomsn 2
Partsin sections31 - 73. Partl dealswith generalhumanrights andfreedomsand
Partll dealswith specificrights andfreedomsPartl providesfor the objectivesof
humarrights,theenforcemenandimplementatiorof rightsguaranteeth theChapter
andthe authorityof the courtsin dealingwith rights. The Chapterfurther dealswith
the limitation of specifiedrights. In contrastto the 1997 Constitution,the Chapter
introducesa new provisionthatimposesa positive obligationon the Stateto respect
and uphold the rights guaranteedunder the Constitution.Part Il of the Chapter
provides for specifc rights and freedoms,including civil and political rights,
economicsocialandculturalrightsandgrouprights. Partll alsointroducegheright
of accesso information It furtherdefinesfundamentatightsandfreedomselatedto
themedia.

16. Chapter VII providesfor the Representationf the Peoplein 3 Parts,in sections
74 - 84. Partl dealswith thefranchiseandspecificallyoutlinesthe generalprinciples
for the electoralsystemand providesfor the right to be registeredand to vote at
electionsand referenda In addition, it makesprovision for eligibility to contest
electionsasan independentandidateand declaresall voting to be by secretballot.
Partll establisheshe IBEC (the IEC underthe 1997 Constitution)and providesfor
its functions which includesthe delimitation of electoralboundariesPartlll deals
with political partiesandoutlinesobligationsandprohibitionsrelatingto them

17. Chapter VIII providesfor the Executivearm of Governmentin 5 Parts from
sections85 - 133 Partl providesfor the guiding principlesof ExecutiveAuthority
anddeclareghatExecutiveAuthority is derivedfrom the peopleof The Gambiaand
is vestedin the Presidentvho shall exercisat in a mannerthataccordswith respect
for therule of law andis compatiblewith principlesof serviceto the peopleof The
Gambia The Part also providesthat the Executivecomprisesthe President,Vice
Presidenandmembersf the Cabinet,andthatthe Cabinetshallreflectthe diversity

-12-



of the Gambianpeople.Part Il providesfor the establishmenbf the Office of

Presidentaswell asthe powersanddutiesof the PresidentTheelectionof President
is outlined in Partlll, which providesthe qualificationsand disqualificationsfor

electionasPresiant,aswell asthe procesdor electionof PresidentThe termsand
conditionsattachedo the Office of Presidentare providedin PartlV. PartV makes
provisionfor the otherofficesin the Executive jncludingthoseof Vice Presidenand
Ministers,the Cabinet,andotherpublic offices, namely,the Office of Chief of Staff

to the PresidentOffice of Secretaryto Cabinet Office of the DPPandthe Solicitor

GeneralhndLegal SecretaryAll thesepublic offices(savethatof DPP) areproposed
to beestablishedor thefirst time in the Constitution.

18. Theprovisionsin relationto the Legislatureareoutlinedin eightParts in sections
134 - 170, underChapter IX of the Constitution.Part| is a new additionto the
Constitution,andprovidesthe principlesof parliamentarygovernanceaswell asthe
relationshipbetweermemberof the NationalAssemblyandthecitizens.This Partis
consideredundamentako democraticgovernanceand is aimedat reinforcing the
accountabilityof the National Assemblyto the peopleof The Gambia.Partll of
ChapterX providesfor theestablishmersindcompositiorof theNationalAssembly,
andtakeson boardthefeedbackeceivedy the CRCfrom the Gambiarnpublicabout
the needfor betterrepresentatiomf youth, women, and personswith disabilitiesin
the National Assembly. This Part also prescribes the qualifications and
disqualificationsof National AssemblyMembers,and empowerscitizensto recall
their NAMs in specifiedcircumstances.

19. Partlll of ChapterlX providesfor the leadersof the National Assembly,namely,
the SpeakerDeputy Speakeraswell asthe Leaderof the Majority Party andthe
Leaderof theMinority Party Mostimportantly this Partintroduceghenewprovision
thatthe Speakeof the NationalAssemblyshallbe electedrom outsidethe Members
of the NationalAssembly,andgivesthe Leaderof the Majority Partyandthe Leader
of the Minority Partyconstitutionalrecognition.In addition,the National Assembly
is empoweedto electa DeputySpeakeand whereit considerst expedientto elect
2 DeputySpeakerérom amongstheelectednembersPartlV of ChapteidX provides
for the session@ndsittingsof the National Assembly,while PartV providesfor the
legislative andotherpowersof the NationalAssembly.The procedureo befollowed
in proceedingsof the National Assembly is provided for in Part VI. The
responsibilities, privileges and immunities of National Assembly membersare
outlined in PartVII. Provisionsare madein PartVIIl for the establishmentf a
National AssemblyService,and a National AssemblyServiceCommissionto deal
with administrative manageriabndstaff mattersof the National Assembly.

20. Chapter X providesfor the Judiciaryin 6 Parts,jn sectionsl71- 202, startingwith
Partl on the principlesgoverningthe administrationof justice.Partl, which is new

-13-



in the Constitution seekgo promotetherule of law, andis aimedat ensuringhatthe
law is administeredairly, andtowardthis end, providesfor andreinforcesjudicial
independenceRart |l providesfor the Office of the Chief Justiceandthe different
courts in The Gambia. The Superior Courts as well as their jurisdiction and
compositionareoutlinedin Partlll. ThePartprovidesfor the ShartahHigh Courtto
replacethe CadiAppealPanelandto hearappealdrom the Shartah Court,formerly
calledthe Cadi Court. The Partalsoaffordsright of appeatlto personssubjectto the
jurisdiction of the former Cadi Court all the way to the SupremeCourt. The
jurisdictionsof the Shartah CourtandShartahHigh Courtremainthe sameasthose
of the Cadi CourtandCadi AppealsPanelrespectivelyunderthe 1997 Constitution
In addition, Partlll expandshe jurisdiction of the Court of Appealto includethe
powerto hearanddetermingoetitionson thevalidity of local governmenelections.

21. PartIV of ChapterX providesfor the appointmentof judges,including their
gualificationsandtenure aswell asremuneratiorandretirementbenefits. The Office
of JudicialSecretaryequivalento the Office of PermanenSecretaryj)s established
andthe qualificationsfor the office holderprescribedin PartV, which alsoprovides
for administrativeand financial mattersof the Judiciary. Part VI establisheghe
Judicial ServiceCommissionto handleappointmentsndother staff relatedmatters
of the Judiciary,including otherfunctionsto facilitate the efficient administratiorof
the Judiciary

22. Chapter XI outlines the importance of local governmentto the overall
developmenbf The Gambia,andits aim is to reinforcegrassroots participationin
national development.The Chapterhas 4 Partscontainedin sections203 - 213,
startingwith Partl which providesthe principlesof decentralisedbcal government
Part Il deals with the establishmentand composition of Local Government
Authorities and definestheir powersand functionsin responseo their delegated
authority. Partlll providesfor electionsand termsof office of membersof Local
GovernmentAuthorities,aswell astheir financial autonomyand accountability.In
PartlV, provisionis madefor otherofficesof LGAS, namey, SeyfosandAlkalosand
recogniseshemastraditionalrulers Seyfosareto be electedon a non-partisanbasis
while Alkalos areto be appointedn accordanceavith traditionallines of inheritance
Thisis in accordancavith the wishesandaspirationf the majority of the Gambian
peopleregardinghesewo traditionalinstitutions ThePartalsoprescribeshetenure
of office of theseoffice holdersandstipulatesthe conditionsof their removalfrom
office. It also prohibitsthemfrom participatingin partisanpolitics whenexecuting
thefunctionsof their office.

23. Chapter XII is containedin sections214 - 237. The Chapteris new, and has?7
Parts,andrecognizesandcatersfor independeninstitutionsandofficesthatarevital
to public administrationand the economicdevelopmenbf The Gambia.lt aims at
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ensuringthe independencand securityof tenureof the governingbodiesof these
institutionsto ensuretheir effectivenessandto preventinterferencewith their work.
The Chapterfurther providesfor the establishmenof the Independentinstitutionsin
Partl, includingtheirobjectivesfunding,financesandreportingobligations ThePart
alsoestablishethecriteriafor theappointmenof office holdersof all theindependent
institutions.Partsll andlll providefor the composition functionsandpowersof the
NHRC andthe ACC, respectivelyPartlV providesfor the composition,functions
andpowersof theOmbudsperso(talledOmbudsmarn the 1997Consttution); Part
V providesfor theappointmenandpowersof the Auditor General PartVI establishes
theCentralBankof The Gambiaasthe bankerto the Governmentandprovidesfor its
functionsandthe structureof its managementandPartVIl givesthe Presidenthe
powerto establishCommission®f Inquiry, andprovidesthe powersandfunctionsof
suchCommissions.

24. Chapter XIlII dealswith public financein 6 Parts in sections238 - 253, andis
aimed at ensuringthe proper managemenbf public funds and good financial
governance;issueswhich are vital for peace,stability, developmentand good
democratiggovernancePartl of the Chaptemprovidesthe principleson which public
financemanagemenin The Gambiashouldbe based Partll providesfor taxation
(specificallyissuegelatingto theraisingof taxeg, theadministratiorof taxation,and
proceduredor waiversandvariationof taxes.Partlll createpublic fundssuchasa
ConsolidatedRevenueFund ContingenciesFund and a DevelopmentFund and
providesfor their administrationin a transparenmanner.PartlV providesfor the
regulationof loansandgrants aswell asGovernmenguaranteeandmanagemenf
the public debt, and recogniseghe oversightrole of the National Assemblywith
regardsto the public debt.PartV providesfor the Budgetof the Governmento be
presentedo the NationalAssemblyfor approval andprescribesheprocedurdor the
consideratiorandpassingof an Appropriation Bill or SupplementanAppropriation
Bill. PartVI providesthe frameworkfor the regulationof public procurementind

requireghatall public procurementde conductedn atransparentmannerto prevent
corruption.

25. Chapter XIV, which is containedin sections254 - 261, deals with land,
environmentandnaturalresourcesssuesandis dividedinto 3 Parts It recogniseshe
importanceof theseresourcesn ensuringsustainablenational development.The
Chapter is new and incorporatesviews on land ownership, agriculture and
managemenbf natural resourcesas well as addressingemergingenvironmental
challengesxpressediuring public consultationsPart| providesfor the principles
governingthe equitableuse, managmentand protectionof land, environmentand
naturalresourceswhile Partll establishesnindependent.and, Environmentand
NaturalResource€ommissionandprovidesits powersandfunctionsto ensurethe
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proper administrationof land, and the responile and equitable use of natural
resourcesandthe environmentPartll alsorecogniseshe needfor intergenerational
equity in the useof land and naturalresource®f the country,andthe needfor the
protectionof the environmentgeneticresourcesrd biodiversity.Partlll consistsof
generalprovisionsfor regulatingland ownershipin responseo the public concern
aboutthe needfor the preservatiorof landfor the presentandfuture generations.

26. Chapter XV is outlinedin section262- 282 andconsistof 4 Parts which relate
to the public servicesof The Gambia.Part| establisheshe public servicesof The
GambiaandPartll specificallyestablishethe TSCandthe HSC, for thefirst timein
the constitutionalhistory of The Gambia.This is in responseo the overwhelming
public demandto streamlinethe public serviceto ensurespeed,efficiency and
effectiveness.Part Ill consistsof general provisions on Service Commissions,
including qualifications tenureof office andindependencef the office holders Part
IV makesprovision for SOEs which are entrustedwith the managemenof vital
sectorof the Gambianeconomyaswell asthe securityof tenureof their CEOsand
their GoverningBoardmembersto protectthemfrom interferencan the discharge
of their duties.

27. Chapter XVI consistsof 4 Partsin sections283 - 295, and deak with national
securitymatters Partl identifiesthe SecurityServicesandspecificallyestablishethe
NSC, and definestheir functions. Part Il establishesThe GAF, and providesfor
appointmentsn the GAF, while Partlll establisheshe GambiaPolice Service and
makesprovision for its objectsand functions as well as the appointmentof the
Inspector General of Police Part IV establishesthe Internal Security Service
Commissionto regulateappointmentsand other mattersrelatingto employmentof
personswithin the Security Services namely, The Gambia Police Service The
Gambialmmigration Service, The GambiaFire and RescueService The Gambia
PrisonServiceand the DLEAG.

28. Chapter XVII providesfor mattersrelating to national youth developmentin
section296- 298.1t laysdowntheprinciplesof youthdevelopmento guidethe State
in mattersrelating to the youth, including the requirementthat youths should be
consultedin the developmentof policies affecting them. Provisionis also made
requiringthe Governmentyithin 3 yearsof thecominginto forceof the Constitution,
to establismecessargchemesandinstitutionsto furtherthetraininganddevelopment
of the youth, while at the sametime strengtheningxistingschemesandinstitutions
to facilitatethe overalldevelopmenof the youth of the country.

29. Chapter XVIII establishesthe National Commission for Civic Education
(formerly NationalCouncl for Civic Education) andsetsoutits functions,aswell as
the qualificationsand disqualificationsof its membersin sections299 - 301 The
Chapterexpandsthe mandateof the Commissionfrom what it was in the 1997
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Constitution to include educating and encouragingthe public to defend the
Constitutionagainstall forms of abuseandviolence sensitisingoeopleon proposed
legislativemeasureandonkeylegislationthataffecttheirlives andaffairs educating
thepublicon otherlawsof The Gambiaandthetreatiesandconventionghatapplyto
thecountry

30. Chapter XIX , containedn sections302- 306, providesthemechanisnonhowthe
Constitutionrmaybeamendedidentifiesentrenche@ndnon-entrenchedectionsand
therequirement$or amendinghesesectionsThis ChapteralsoprohibitstheNational
Assemblyfrom amendingthe Constitutionto increasethe term of the President
beyondthetermprescribedn the Constitution.

31. Chapter XX dealswith miscellaneousnattersin sections307 - 318.1t is divided
into 2 Parts Partl regulatesappointmentsand resignationof public officers, and
prescribesother duties and powers, such as the duty not to act on an unlawful
directive.Partll providesfor the interpretationof the Constitution,the construction
of variouspowers,andincludestransitionaland consequentiaprovisions.The Part
also repealsthe Constitutionof the Republicof The Gambia 1997, which repeal
becomesffectiveuponthe cominginto force of the Draft Constitution

32. The Draft Constitutionhas4 SchedulesScheduld identifiesthe Administrative
Areasof The Gambia.Scheduldl consistsof the prescribedathsfor the President,
Vice Presidentthe Speakeiand Deputy Speakerandthe Chief Justice. Scheduldll
outlines the constituenciesfor National Assemblyelections SchedulelV creates
transitional and consequentialprovisions. This latter Schedule establishesthe
Constitution Implementation Commission which will be responsible for the
implementatiorof the Constitution.In addition,ScheduldV providesthatthecurrent
termof office of theincumbentPresidenshallcountin computingthe maximumterm
that can be serval in office. This is basedon the overall public opinion that no
Presidenshouldservein theOffice of Presidentor morethan2 termsof 5 yearseach
(makingatotal of 10 years).

33. Section 7 of this Report provides a list of issuesraised during the public
consultaibbnsbutarenotincludedin theDraft Constitution andthereasonsheywere
notincluded.Amongthesearetheretentionof the deathpenalty,establishmenof an
Agricultural ServiceCommissiongreatinga diasporaconstituencymarblesystemof
voting versususeof ballot paperssalarypaymentsandotherbenefitsfor traditional
leadersandthetreatmenbf Gambianemployedn the privatesector.

34. Section8 of this Reportdiscusseghe challengesand lessondearnedduring the
constitutionalreview processandthe preparatiornof the Draft Constitution.Among
themajorchallengesveretheinitial lack of a Secretariato facilitate thework of the
CRC uponits establishmenthe time-consumingefforts of the CRC to developjob
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descriptionsfor and recruit CRC staff, the timely acquisition of facilities and
equipmentto help the CRC deliver on its mandateand delaysin disbursemenof
fundsfor theinitial public consultations.

35. Ontheotherhand,the CRClearrt anumberof lessmsin the constitutionareview
process,including the importanceof having a team of translatorsto facilitate
communicatingwith many Gambianswho are not literate in the formal education
sector,the useof Gambiansign languageo communicatevith the hard-of-hearing,
andtheimportanceof havinganeffectivesocialmediacampaignPerhapshebiggest
valuearisingfrom the constitutionalreview processvasthat gainedfrom the public
consultationsthe public engagemenin the CRC processvasactivethroughoutand
theopinionscanvassetiadhelpedtremendouslyn enablingthe CRCto takeamuch
broaderlook at its assignmentto make informed decisionsthat translatedinto
appropriatadraftinginstructionsfor the preparatiorof the Draft Constitution.

36. Section 9 of this Reportprovidesthe conclusionsand recommendationsyith the
latter beingorganisedn varioussubsectionson generalrecommendationgpllow-
up actions,nonconstitutionaissuesstatuteso bereviewed amendedpr enacted.

37. The Reportendswith Annexesconsistingof alist of the CRC staff, The termsof
referenceof the CRC Technical Committeesand ther members list of research
papersand reportssubmittedto and reviewed by the CRC, list of statutesto be
reviewed,amendedor enactechndreferenceseliedupon
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1.INTRODUCTION

38.The Gambialies on the WestCoastof Africa, situat@l on 2 sidesof River Gambia.
Thecountryis borderecntheWestby the Atlantic Ocearandby Senegabnall other
sides.TheGambias economycomprisesnainly of theserviceandagriculturesectors,
andhaslimited knownnaturalresourcesDespitethesechallengesthecountrys gross
domesticproduct(GDP) roseby 52% from $0.78billion in 2000to $1.62billion in
20182

39.Thepopulationof The Gambiawasestimatedat 2.3 million in 2018,with 41% of the
populationbeing under 15 yearsof age® The Gambiais one of the most densely
populateccountriesn Africa, andpopulationdensityincreasedrom 130 personger
sq.km of landareain 2000to 225 persongersq.km of landareain 2018.Povertyis
an importantdevelopmenthallengefor the country, with 48.6% of the population
being below the national povertyline in 2018. The Gambiais classifiedasa Low
HumanDevelopmentountry,andwasrankedl74out of 189countriesn termsof its
humandevelopmenindexin 20174

40.The Gambiais a former colony of Britain, from which it gainedits independencen
February 1965.The Independenc€onstitutionOrder, 1965essentiallypreparedhe
countryfor selfrule, and wasreplacedby the Constitutionof the Republicof The
Gambia,197Q following the transformationof the countryinto a Republicin that
year. From1965to 1994 ,the countrywasa multi-partydemocracywith the Peoplés
ProgressivdParty (PPP),underthe leadershipof the late Sir DawdaKairabaJawara
(Sir D.K. Jawara) as the ruling party. Although the country held periodic general
electiongduringthePPPadministrationit neverexperience@changen Government.
Inspiteof this, The Gambiabecamebeacorof democracypeacerespector therule
of law andhumanrights in the subregion spanninga periodof nearly30 years.As
such thecountrywasselectedo hostthe African Commissioron HumanandPeoples
Rights;the African Charteron HumanandPeoplesRightsis alsoknownastheBanjul
Charter?

41.However,in July 1994the constitutionallyestablishedsovernmentvasoverthrown
by the military. The Military Junta,headedby LieutenantYahya A.J.J. Jammeh,
establishedhe ArmedForcesProvisionalRuling Council (AFPRC)whichruledfor a
transitional period of 2 yearsbefore membersof the Military Juntatransformed

2World BankNovember2019GambiaCountryProfile https://tinyurl.com/sey8elwlastaccessed 1th
January2020

3 UNDPHumanDevelopmentData2018 StatisticalAnnex-
http://hdr.undp.org/sites/default/files/2018_statistical _annex_all.xI@staccessed 1th January2020

4 bid footnote 3

5 AfricanCharteron HumanRightshttp://en.african-court.org/images/Basic%20Documents/charteang. pdf
lastaccessed 1th January2020
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themselvesnto civilians to contestelections.The sameadministrationremainedin
office overperiodicelectionsuntil January2017whenanewadministratiortook over
office following electionsin December2016.

2. CONSTITUTIONAL HISTORY OF THE GAMBIA
2.1.Colonial Period

42 The history of constitutionaldevelopmenin The Gambiabeganin 1765, with an
attemptby Britain, the then coloniserof The Gambia,to grantmilitary personnel,
churchmenand merchantsa forum for the expressiorof their opinionson how the
colony was administerec The reforms provided for a Gowvernor as head of the
Executive(assistedy 4 ex-officio membersandl persorappointedoy His Majesty),
aCouncilresponsibldor thelegislativeandadministrativeaffairsof the Colony’, and
a Chief Justicewhowasin chargeof thejudicial system.

431n 1821,anewConstitutioncameinto force,andwasespeciallysignificantbecausét
separatethe Colonyfrom therestof the countrycalledthe ProtectorateThe country
was then placedunderthe jurisdiction of the Governorof SierralLeone,and this
arrangementastedfor 22 yearsuntil 1843.Following The Gambids separatiorfrom
SierraLeone,a Legislative Council consistingof a Governorand not lessthantwo
public officials was establishedTherewere more constitutionalchangedo comein
1883,1893 1915,and1921,buttheywerenot assignificantasthechangesn 1821.

44 The end of World War Il broughtaboutsignificant changesthroughan Orderin
Council, with the Legislaturecomprisedof a majority of Official Members,and a
minority of Nominated Unofficial Members.By 1947, The Gambia was given
Parliamentargtatusby the BackworthWright Constitutionwhich alsoestablishe@n
unofficial (non-governmental)najority in the Legislative Council,andan unofficial
minority in the Executive.

45.1n 1951,the Constitutionwasrevised resultingin theintroductionof the Ministerial
systemof Governmentwith the appointmentof 2 electedmembersas Ministers
without portfolios in the Governmeng The Office of Vice Presidenbf the Council
wasalsocreatecandoccupiedby a Gambiarwho would presideoverthe meetingsof
the Council. Furthermore,the unofficial majority was increasedfrom the level
providedby the 1947 Constitution.

5 Reportof the ConstitutionalReviewCommissiorand Memorandumto the Proposalgor a Draft
Constitutionfor TheSecondrepublicof TheGambia(October1995)

" TheColonyconsistedof Bathurst,KomboSaintMary, Georgetownandthe cededmile of UpperNiumiin
the North Bankof the country

8Hera | 2 S Stat®dreOffice,London.1961.GambiaReportfor the Years1958and 1959.pp. 83
https://archive.org/details/b31829399/page/8astaccessed 1th January2020
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46.The winds of changecontinuedto blow in The Gambia,and broughtaboutfurther
changesn 1953.A ConsultativeCommitteeof 34 prominentcitizensof the Colony
aswell asexistingandavailablemembersof the Legislative Council met underthe
leadershipf the Governorto deliberateon the formulationof a new Constitutionfor
TheGambia.Theconclusion®f theseconsultationsormedthe basisof the proposals
to the Secretaryf Statefor the Colonies.The proposalsvereapprovedn July 1953
with minoramendmentsnda Constitutionbasedon theseproposalsameinto force
towardthe endof 1954, following elections’

47.The Gambia(Constitution)Orderin Councilof 1954resultedn profoundchangesn
the Legislative and Executive Councils. Both Councils had an unofficial majority,
Gambianswere for the first time appointedMinisters, and the position of Vice
Presidenbf the LegislativeCouncilwaschangedo Speakera positionoccupiedby
a Gambianandfor thefirst time atthat.

48.In Junel959, the then Secretaryof Stae for the Colonies,Julian Amery (19581
1960) visited The Gambia and held talks with leadersof political parties and
representativesf the Protectoraten the questionof a new Constitution resultingin
constitutionalproposalswhich were approvedtoward the end of Septembet® The
proposalscalled for increasingthe Legislaturefrom 21 to 34 representatives],2 of
themto beelectedrom the Protectorat®n the basisof (universal)adultsuffrage;the
first time thiswould happerin the ProtectorateT henew Constitutioncameinto force
in April 1960andreplacedhe LegislativeCouncilwith a Houseof Representatives.

49. A seriesof consultationsvere againheld in 1961, which resultedin a numberof
proposaldor further constitutionalreform! Theseproposalswerediscussedn July
1961 at a constitutionalconferencewhich endedin an agreemento hold general
electionsno later than May 1962. The proposednew Constitution envisagedthe
grantingof internalself-governmento The Gambiawith a Premierandnotlessthan
eightMinisters.In May 1962 theelectionsvereheld,andweredecisivelywon by the
PPP Jed by Mr. D. K. Jawara? who wasappointedPremierin Junel19623 A month
later,thenewHouseof Representativemetfor thefirst time.

50. Additional constitutionatalkswereheldin Londonin 1962andearly1963,resulting
in an agreemento havefurther changedo the Constitution.In October1963, The

9Hera | 2 S Statdre@Office,London(1961)GambiaReportfor the Years1958and 1959.pp. 84
https://archive.org/details/b31829399/page/8fastaccessed 1th January2020

O Hera | 2 S Stat®reiOffice,London(1961)GambiaReportfor the Years1958and 1959.pp. 85
https://archive.org/details/b31829399/page/8fastaccessed 1th January2020

UHera | 2 S StatdregOffice,London(1963)GambiaReportfor the Yearsl960and 1961.pp. 4
https://archive.org/details/b31829405/page/tastaccessed 1th January2020

2p.K Jawarawasknightedin 1966andfrom then on carriedthe title & { A NE

BHera | 2 S StatdresOffice,London(1964)GambiaReportfor the Years1962and1963.pp. 5
https://archive.org/details/b31829417/pge/4 lastaccessed 1th January2020
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Gambiaattainedfull internalselfgovernmenandthethenPremierassumedhetitle
of Prime Minister. By the sametoken, the ExecutiveCouncil, which was presided
overbytheGovernorwasreplacedy aCabinetpresidedverbythePrimeMinister.

51In Junel964,the British and Gambiandelegationsat a constitutionalconferencen
London, England,agreedthat The Gambiawould be grantedindependencen 18"
February,1965* and toward this end, The GambiaIndependenceéict 1964 was
passedy the UK ParliamentHowever,the GambianeadersvantedThe Gambiato
be partof Her Majestyts dominions,andfor this reason,The Gambialndependence
Act 1964 hadto providefor bringing boththe Protectorateandthe Colony underthe
dominion of the Queenof England®® In addition, The Gambialndependenc®rder
1965waspassedn Januaryl965to providefor a new Constitutionfor The Gambia
from the dateof its independencé&

2.2 PostIndependence

52.0n 18" February 1965, The Gambiagainedindependencéom Britain, with a new
Constitution, the IndependenceConstitution Order, 1965 providing for Queen
Elizabethll to remain as the Head of State,with a GovernofrGeneralexercising
powers on her behalf. The Gambia thus became the 21 member of the
Commonwealthandits newConstitutionwasdescribedsa "sophisticatedrersionof
theWestminsteexportmodels"

53In April 1970,The Gambiabecamea republicwithin the Commonwealthfollowing
theadoptionof anewrepublicanConstitutionin asecondeferendumPrimeMinister,
Sir D.K. Jawara,becamethe Head of State,and went on to rule The Gambiafor
another24 yearsthroughperiodicelections.

54In July 1994 thedemocraticallyelectedcivilian Governmenof Sir D.K. Jawaravas
overthrownby the military, led by thenLieutenantYahyaA.J.J. JammehOneof the
first actionsof the Military Juntawas the promulgationof DecreeNo. 1, which
suspended significant part of the 1970 Constitution,including the Chapterson
FundamentaRightsandFreedomsandthe Legislature The AFPRCruledby Decree,
which couldnot be challengedn anycourtof law.

55 Following internal opposition and protestsby the internationalcommunity against
continuednilitary rule,atwo-yeartransitionprogrammevaspreparedy the AFPRC
to returnthe countryto civilian rule. A key stepin the transitionprogrammewasthe

14 Gambialndependenceict 1964 M Jobarteh\ZonstitutionalDevelopmentsn TheGambiaReadyindor
aNew/ 2y a (i A2Dt&jhtkp&:Mv@w.lawhubgambia.com/lawhuaet/2018/2/18/constitutionak
developmentsin-the-gambiareadyingfor-a-new-constitutionlastaccessed 1™ January2020
15Darboe,A.N.M. 1979.D | Y 6 AongQaurneyto RepublicanismA studyin the Developmeniof the
Constitutionand Governmentof TheGambia

TheGambialndependenceOrderAct (1965)https://www.legislation.gov.uk/uksi/1965/135/madtast
accessed 1" January2020
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draftingof anewConstiutionto prepardor areturnof thecountryto civilian rule. In
the samevein, CaptainYahyaA.J.J. Jammeh(who hadsincepromotedhimselfand
memberof his Military Juntafrom Lieutenanto Captair), retiredfrom the Army in
August1996, and formedthe Alliance for Patriotic Reorientationand Construction
(APRC)to contesthe 1996Presidentiaklections.

2.3.The 1997Constitution

56.In April 1995,the Military Juntaestablishedh ConstitutionalReview Commssion
throughthe ConstitutionalReview CommissionDecree,1995 (promulgatedon 315
March, 1995). The membersf that Commissiorwereappointedon 10" April, 1995
andcomprisednostlyof Gambiandieadedy a Ghanaiamationalwith theassistance
of anexternaldraftspersonThe mandateof that Commissionvasto reviewthe 1970
Constitutionof the Republicof The Gambiaand preparea new Constitution.This
exerciseculminatedn thedraftingandpresentatiorf the 1997 Constitution.

57 The original 1997 dratt Constitutionthat was presentedo the Military Juntawas
motivatedto someextentby a keendesireto ensuregood governanceandavoid the
pitfalls of the past.lt hadsomegoodprovisions,ncludingsettinga termlimit for the
Presidency.

58It must,however beacknowledgedhatthe 1997 Constitutionwaspreparediuringa
periodof military rule,andhadto makeprovisionsto caterto someextentto theneeds
or glory of the Military Junta!’For this reasonthe 1997 Constitutionhada number
of provisionswhich later proved unsuitableto full democraticgovernancan The
Gambia.

59 Furthermoremany of the provisionsof the original draft of the 1997 Constitution
wereeitherignoredor undulyinterferedwith by the Military Junta.Examplesof such
undueinterferenceincludedthe terminationof appointmentof judgeswithout due
processthe summarydismissalof public officials without reason,and the use of
ExecutiveOrdersto circumventconstitutionalobligations.

60.Theprocesdeadingto thereferendunonthenewConstitutionwascriticizedby many
becaus¢he 1996draft wasviewedashavingbeencompromisedo servetheinterests
of the military regime!® Neverthelessthe 1996 Draft Constitutionwas subjectto a
referendumin August 1996, and was overwhelminglyapprovedby 70% of voters.

17 For instance, the Constitution, in its Preambleis critical of the PPPadministration and effectively
presentedthe Military Juntaassomewhatof a saviour;it alsocreatedin the SecondSchedulgaragraphl3
whicheffectivelyprotectedmembersof the Military JuntaandMinistersappointedby the Juntafrom being
legally liable & F &nNikt or omissionin the performanceof X official R dzii Af@theinfore, the same
paragraphput in protective measuresagainstanyfuture prosecuton of personsinvolvedin the overthrow
of the civilianGovernment.

Forexample,the Military Juntaremovedthe Presidentialterm limit before the 1996 Draft Constitution
wassubjectedto areferendum.
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Following the presidentialelectionsin Septembed996,the new Constitutioncame
into force in 1997 with Yahya A.J.JJ. Jammeh,who won the 1996 Presidential
electionsasthefirst Presidenbf the SecondRepublic.

61 After 22 yearsof AFPRCandAPRCrule,the Gambiarpublic undertheleadershipf
acoalitionof political partiesandanindependentandidatevotedin anewPresident,
AdamaBarrow. After initially acceptingdefeatwith the promiseto handpowerover
to PresidenelectAdamaBarrow, Presidentlammehrenegedon this and vowed to
stayin office until anotheelectionwasheld.With thehelpof theECOWAS,President
Jammehwas forced to leave office, and he subsequentlyeft the country on 21%
January2017.

3. THE CONSTITUTIONAL REVIEW COMMISSION

62 Following the inaugurationof H.E. AdamaBarrow asthe Presidenbf the Republic
of The Gambiain January2017,the Governmenembarkecn a reform programme
to re-build the foundationsof the democraticsystemand good governanceof the
country. The new Governmentof The Gambia committed to delivering figood
governanceand accountability,social cohesion,and national reconciliationand a
revitalized and transformedeconomyfor the wellbeing of all Ga mb i & e o
constitutionalreview processformed part of comprehensivdegal reform efforts
pursuedby the Governmentof The Gambiawithin the context of its National
Transitional Justice Programme In this regard, the National Assembly and the
Executiveresolvedo reviewthe 1997 Constitution,which hadundergonemorethan
50amendmentevera 20 yearperiod with theview to developinganewConstitution
thatmetthewishesandaspirationoof Gambians.

63 Although somedebatedthe necessityof preparinga new Constitution,a National
StakeholdersConferenceon Justice and Human Rights held in May 2017,
recommendedthat a new Constitution should be drafted to replace the 1997
Constitution?® Among the issuesthat were raisedat that Conferencewere that the
1997Constitutionhada numberof flaws, including provisionsthatlackedclarity, and
thosethat createdconflicts of interest,or grantedbroadimmunity to the Presidentlt
wasalsosuggesteat the Conferencehattherewasneedfor a new Constitutionasit
would taketoo manyamendmentto reform the 1997 Constitution.

641t is againstthis backdropthatthe CRC Act was passedn December2017 by the
NationalAssembly,andassentedo by the Presidenin January2018.The CRC Act
wasdesignedo enablea review of the 1997 Constitutionwith a view to providing
TheGambiawith anew Constitutionthatwould usherin full democratigovernance,

19 NationalDevelopmentPlan2018- 2021
20 B Asemot WDI Yonkdds new / 2y & A ((dlnder 2047 The Point Newspaper
http://thepoint.gm/africa/gambia/article/gambianeedsnew-constitutionlastaccessed 1™ January2020
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respecfor humanrightsandthe establishmendf stronggovernancenstitutions.The
CRCmembersverethereforeappointecandsworninto office by the Presicgénton 4th
June2018.

65The CRC startedwork in earneston 5" June, 2018 immediately following the
swearingin of its Commissionersthe Secretaryof the CRC was appointedin July
2018. The CRC then engagedin various tasks, including the setting up of its
Secretariatreviewingthe pastandpreseniConstitutionsof The Gambiaandthoseof
other Commonwealth and nonCommonwealth countries, holding public
consultationsvith Gambiangboth at homeandabroad,aswell aswith government
agenciestheprivatesedor, civil societyandotherstakeholders.

66.The CRCalsocommissionedariousstudies,ncludingresearcton selectedsubjects
aslistedin Annex 3. Variousplatformswereusedto securepublic opinionandthese
included conductinghouseholdsurveysusing establishedenumeratiorareasof the
country,holdingfocusgroupdiscussionsgncouragingvritten contributionscreating
online platformsfor public participationandentertainingpne-on-onemeetingsat the
CRC Secretariatwith membersof the public. These processesulminatedin the
preparationof the Draft Constitution on which the Gambian public had been
extensively consulted. This Report outlines the processesused leading to the
preparatiorof the Draft Constitution.

3.1.Composition and Mandate of the CRC
67.The CRCconsistedf 11 membersappointedoy the Presidentaisfollows:

(a) Hon.JusticeChernoSulaymanjallowQC,JSC(Chairperson)
(b) HawaKuru SisaySabally(Vice Chairperson)
(c) Amie JootCole (Member)

(d) Dr. Melville O. George(Member)

(e) Fatoumatalallow(Membej)

() GayeSowe(Member)

(g) JanetRamatoulieSallakNjie (Member)

(h) Lamin S.CamargMember)

() SalimdtaE. T. Touray(Member)

() YankubaDibba(Member)

(k) YankubaManjang(Member)

68.The mandateof the CRC was to review the 1997 Constitution,and draft a new
Constitutionfor The Gambiaandprepareareportin relationto the new Constitution.
The Report outlines the processesngagedin reviewing and drafting the new
Constitutionand providesthe rationalefor the provisionscontainedin the Draft
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Constitution.The Reportalsooutlinessomeissueghatwereraisedduringthe public
consultation$ut notincorporatedn the Draft Constitutionfor variousreasons.

69.The CRC Act guaranteedhe independencef the CRC, by expresslyproviding that
it shall not be subjectto the direction or control of any personor authority.
Furthermore,n reviewing the 1997 Constitution,the CRC is expresslytasked,in
section6 (2) of the CRCAct, to seekpublicopinionandhaveregardo nationalvalues
andethos.In addition,the CRCwasrequiredto safeguarcandpromote:

(a) theexistenceof The Gambiaasa sovereignndependenState;

(b) TheGa mb irepublEcansystemof governanceincluding its democratic
valuesand respectfor the rule of law and fundamentahumanrights and
freedoms;

(c) nationalunity, cohesiorandpeace;
(d) separatiorof powers;

(e) theimportanceof ensuringoeriodicdemocratielectionsdasednuniversal
adult suffrage,including the introducton of term limit for the Office of
Presidentand

(H thecontinuedexistenceof The Gambiaasa secularStatein which all faiths
aretreatedfairly andencouragedo fosternationalcohesiorandunity.

701n fulfilling its mandateundersection6 of the CRC Act, the CRC wasguidedin its
work by 4 corevalues,namely:

(a) Participationi encouragingopenandfull public participationin thedesign
anddevelopmenof the Draft Constitution;

(b) Transparency ensuringthatthe CRC processewereopenandtransparent,
includingthe provisionof periodicupdatesonits work andotheractivities;

(c) Inclusivenes$ providingappropriatelatformsto afford all Gambianghe
opportunityto beincludedin thereviewanddraftingprocessekeadingto the
preparatiorof the Draft Constitution;

(d) Ownershipi theultimategoalis that Gambianshavingbeengiventhe
opportunityandthusparticipatingin the designanddevelopmenof the Draft
Constitutionwill takeownershipof the Draft Constitutionandwelcomeits
adoptionat a naional referendum.

3.2.Formation of the CRC Secretariat

71 Following the swearingin of the CRC Commissionersand the appointmentof the
Secretaryn July, 2018,the CRCfocusedon 3 maintasks:

(a) settingup the Secretariat;

(b) appointmenbf the CRC staff (the full compendiumof the staffis providedin
Annex1); and
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(c) developingkey policy andstrategydocuments.

72The Secretariatvasled by the Secretaryunderwhosesupervisionwere 4 separate
departmentgachwith a DepartmenHead,asfollows:

(a) HumanResourcesndAdministration;
(b) Finance;

(c) Programmesand

(d) Communications.

73.The CRCalsoestablishedn OversightCommitteeof 4 Commissioners$o guidethe
work of the Secretariatandensurethe proper efficient andeffectivemanagemenaf
the Commission,its financesand otherresourcesin addition, ServiceRulesand a
FinancePolicy weredevelopedaswell asconfidentialityanddisclosurepolicies,and
Codesof Conductfor Commissioneraindstaff.

3.3.Mobili sation and Inception

74In tandemwith the establishmentf the CRC Secretariatthe CRC embarkedon
preparingkey policy documentdo guidethe constitutionaldevelopmenprocessin
addition to these,the CRC developedan Issues Document a Talking Points
Documentaswell astwo volumesof FrequentlyAskedQuestiongFAQS).

75.TheCRCalsodeveloped Planof Action to facilitatetheimplementatiorof activities
to helpit achieveits mandateThe Planof Action wasa usefulandimportantpart of
themonitoringandevaluation(M&E) systemusedby the CRC.Pursuanto the Plan
of Action,theCRCsuccessfullgevelopedhefollowing documentso guideits work:

(a) A guideto designcommunicatiorandmediastrategy
(b) CommunicatiorandMedia Strategy

(c) ResearclandDocumentatiorStrategy

(d) Public ConsultatiorStrategy

(e) Guidefor PublicConsultation

)] Monitoring andEvaluationStrategy and

(9) IssuedDocument

76 During thefirst 3 monthsof the commencementf its work, the CRCreviewedthe
1965,1970,and1997Constitutionsandtheiramendmentwith aview to identify key
issuedfor consideation for consultationsvith the public andin developingthe new
Constitution. Thesewere compiled in an IssuesDocumentwhich consistedof a
catalogueof questionn thevariousconstitutionathematicissuesaimedat different
stakeholdemgroups,and ensuringa meaningfuldialogueand engagementwith the
Gambianpublic. In this respectthe IssuesDocumentwascirculatedwidely in both
hard and soft copiesand through various outlets and channelsof communication,
includingsocialmediaandthe Web.
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77 Following the publication of the IssuesDocument,the CRC embarkedon pre-
consultatiorvisitsto all theRegionsandAdministrative Areasof The GambiaDuring
thesevisits, the CRC met with the Mayor(resg, Chairpersonsand Councillors of
LGAs, RegionalGovernors Seyfes, Alkalos andwomenand youth representatives
Theessencef the pre-consultatiormeetingsvasto raiseawarenessn thework and
mandateof the CRC and to preparethe groundfor the direct faceto-face public
consultationsby the CRC. The LGAs and traditional leaderswere taskedwith
mobilising their communitiesto ensuretheir full paticipation at these public
consultations

78.The 12 RegionalCoordinatordRCs)of the CRC aroundthe countryhelpedprepare
the groundfor the civic educationand public consultationsThe RCsworked with
RegionalGovernorsMayor(ress), Seyfes andAlkalos aroundthe countryto ensurea
smoothconsultatiornprocessThe RCsalsoservedasthe interfacebetweenthe CRC
Secretariaandthe RegionalAuthoritiesandthe communities They alsodistributed
the IssuesDocument,copiesof the 1997 Constitutionand other materialsin the
Regionsand Administrative Areas helpedfamiliarise communitieswith the CRG3
mandatefacilitated the identification of meetingvenues receivedsubmissionsand
proposaldgor inclusionin the Draft Constitutionfrom thecommunitiesand following
the publication of the initial Draft Constitution, received feedback from the
communitieson the Draft Constitution.

79In addition, the CRC teamedup with the NCCE, following the signing of a
Memorandunof UnderstandingMOU), wherebythe CRC andNCCE undertookan
advancenterfacewith communitiesaroundthe countryto sensitisehemonthe CRC
processThis effectivelyhelpedto mobilisethegenerapublicto attendthe CRCface
to-facepublic consultations.

80As aresultof CRG&s outreactefforts, manyGambiangarticipatedn the Constitution
building processasevidencedy thenumerougositionpapersubmittedo the CRC
andthe level of participationin variousconsultativefora held by the CRC in The
Gambiaandabroadln addition,thereweremanydiscussiorgroupsandnetworksthat
emergedollowing thepublicationof thelssueDocumentto dialogueonthevarious
issuegraisedin it. The lssuesDocumentalsoformedthe basisfor the preparatiorof
theTalking Pointsdocumentvhichwasaimedat providingaguideto thefaceto-face
consultationsvith Gambiansatthecommunitylevel, andtailoredto suittheaudience
oftheBa nt @Wllages g u aim Mandinka)meetings.

81In July 2018, the International IDEA and UNDP organiseda retreat for the
Commissionerandthe Secretaryat TheHague theNetherlandsto providethemwith
the opportunityto discussmattersrelevantto the Constitutionbuilding processThe
CRC benefitted from the expertiseand knowledge of high-level expers from
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International DEA andtheUNDP, andenabledhe CRCto discussaandidentify areas
whereits strategydocumentsouldbeenhanced

82 Following the retreatat The Hague the CRC organiseda 4-daytraining programme
in The Gambiain October2018for its newly-recruitedstaff, alongwith the NCCE
staff and journalists from various local media houses The training programme
enhancedhe skills of the over90 participantson the CRC Act, the CRC policiesand
strategiesCodeof ConductandPlanof Action, as well asotherConstitutionbuilding
issuesandprocesses

83.The CRCalsobuilt strongrelationshipswvith a numberof agenciesanddevelopment
partners,ncluding the UNDP, InternationallDEA, NCCE, aswell aslocal media,
artists,andthe GPF.Theserelationshipsmmenselyfacilitatedthe work of the CRC.

-29-



4. METHODOLOGY

4.1 Introduction

84.The CRC carriedoutits work in accordancevith therequirementandguidelinesof
the CRC Act. In particular,the CRC held consultationswith various stakeholders
using different techniquesand tools rangingfrom focus group discussiongFGD),
faceto-face interviews,householdsurveys(HS) and online surveys.The CRC also
solicited, and received,written inputs from individuals and other stakeholdersand
held meetings with gowvernment agencies and other stakeholder institutions
InternationallDEA providedtraining for the Commissionersnd staff, and further
providedsupporto the CRCthroughouits constitutioral reviewanddraftingprocess.
The C R C dverk was supportedby 2 international Consultant$* who provided
guidanceand reviewedall the draftsin relation to the Draft Constitutionand this
Report.Thefinal draft of the ConstitutionandReportwerealsosubjectedo thorough
proofreadingby two prominentGambiars 22

85. The CRC useda highly participatoryand consultativeapproacho solicit the views
andopinionsof Gambiansbouttheconstitutionalssuegheywishedto seeaddressed
in the proposednew Constitutionof The Gambia.Toward this end, it developeda
Strategt Action Plan(SAP)for the preparatiorof thenewConstitution. The SAPalso
includeda monitoringandevaluation(M&E) planto helpthe CRC keeptrack of its
implementatiorof the SAP,andprogresgowards theachievemenof the SAPtargets.

86. The CRC then embarkedn public consultatios in The Gambiaandabroadio meet
Gambiansf all walksof life to discusgheissuesof concernto themwith regardso
the developmentof the proposednew Constitution. Technical Committeeswere
establishegandresearcherassignedto conductresearchn specificareasjncluding
bestpracticesto inform the decisiors of the CRCin drafting the new Constitution.

87.An outreactplanwasdevelopedy the CRCto sensitisehe Gambiarpublicathome
andabroadaboutits mandatepreparatios for draftingthe new Constitution,andthe
role of thepublicin thatregard.

4.2 Public Consultations

88.Sectionb6 (2) of the CRC Act mandateshe CRCto fiseekpublic opinionandtakeinto
accounsuchproposalssit considera p p r o pndrafengaaewConstitutionand
in preparinga reporton the processin fulfilling this mandatethe CRC conducted
106in-countrypublic consultationgrom November2018to January2019,aswell as
externalconsultationsvith Gambiansn Africa (SenegahndMauritanig, the Middle

2! professoiAlbert Fiadjoeof GhanaProfessoi(Emeritus)f PublicLawand Justicewilly Mutunga,former
ChiefJusticeof Kenya
22 Dr. MariamaSarrCeesayndHon. JusticeBasiruV.P.Mahoney(JCA).
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East(SaudiArabia), Europe(UnitedKingdom,France SwedenGermanyandSpain),
andthe United Statesof America(Seattle(Washington)Minneapolis(Minnesota,

Silver Spring(Maryland, Raleigh(North Carolina) Atlanta(Georgia)andNew York

City (New York)). The externalconsultationsveredesignedo ensurethat diaspora
Gambianshad the same opportunity as Gambiansat home to participat in the
developmenof thenew Constitution

4.2.1.Consultationsin The Gambia

89. Publicconsultationsvereanimportanttool usedby the CRCto obtainfeedbackand
opiniors on mattersrelevantto the developmentof the new Constitution.In this
regard, the CRC sparedno effort in reachingas many Gambiansas possible.
Furthermorethe CRCusedvarioustools suchasFGDs,faceto-faceinterviews,and
HS. The CRCalsodevelopedanonline PublicParticipationPlatform(PPP)to enable
evenmore peopleto provide their feedbackand opinionson various constitutional
issues.

90.In the samevein, many organisationgincluding non-governmentabrganisations)
governmentagences and individuals presentedposition papersto the CRC. The
following sectionsdiscussin greaterdetail the methodologiesusedin gathering
informationandviewson the developmenof the new Constitution.

4.2.1.1 Faceto-Face StakeholderConsultations

91. As partof the public consultationsthe CRCfacilitatedfaceto-facedialoguewith the
3 organsof State (Executive, Legislatureand Judiciary) and other Government
Ministries, Departmentg&ind Agencies.This wasin additionto submissionseceived
from thesenstitutions.In addition,similar dialoguetook placebetweerthe CRCand
civil societyorganisationgnternationabrganisationanterestgroupassociationand
faith-basedorganisationsi-urthermoresomeindividualsrequeste@ndweregranted
audienceto discusgmattes pertainingto the developmenof thenew Constitution

4.2.1.2FocusGroup Discussions

92 During the IPCs, the CRC conductedmany FGDs aroundthe country to ensure
maximumparticipationof Gambiangrom all walksof life in the Constitutionbuilding
process.For this reason,the FGDs deliberatelycollectedinformation specific to
youths,women,personswith disabilities,andthe elderly. Eachof thesegroupswas
provided unique opportunities to freely and openly express their views on
constiutional issueswhich affect their lives, including how they wished to be
governed The FGDs also enabledpeopleof thesespecific groupsto discussthe
Constitutionin a conduciveenvironmenthatotherwisewasnot possibleduringmost
of theplenarysessbnsheld by the CRCduringits public consultatiormeetings.
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93.The FGDs were held in the settlementsin which the public consultationswere
organisedAt least2 public consultationsyhich took the form of a plenarymeeting
of the CRC Commissionerandstaf with peoplein a givensettlementywereheldin
all the constituenciearoundthe country. The FGDswereheld on the marginsof the
public consultationsandan FGD matrix of questionslevelopedrom the CRClssues
Documentwasusedto guidethediscussbns

94. Alongsidethe plenarymeetingsand FGDs, the CRC assignedCommissionersand
staff to visit selectsenior secondaryschoolsto gatheropinionsfrom studentson
mattersthey consideredelevantfor inclusionin the new Constitution.A total of 30
seniorsecondargchoolswerevisited andparticipationwasactive.

95. A total of 263FGDswith women theyouth,persongvith disabilities,andtheelderly
were conductedalongsidethe 106 public consultationsheld by the CRC aroundthe
country.A total of 7,890peopletook partin the FGDs.

4.2 .1.3Faceto-facelnterviews

96. The CRC also conductedaceto-faceinterviewsto give peoplewithin andaround
settlementsn which the public consultationgook placethe opportunityto express
theirviewsasindividuals.Thefaceto-faceinterviewsalsogavepeoplewhowerenot
ableto attendthe public consultationghe opportunityto providetheir commentsand
opinionson the constitutiondevelopmenprocess.

97. A total of 874 peopletook partin thefaceto-faceinterviewsheldaroundthe country.
Of these 818 wereindividualswho participatedn the faceto-faceinterviewsin the
field, while 56 individuals voluntarily cameto the CRC offices and completedthe
faceto-face interview questionnaireson their own. The faceto-face interviews
targetedpeopleagedl8 yearsandabove,anduseda questionnaireevelopedy the
CRC StatisticsUnit, basedonthe CRClssuesDocument

98.The dataentry in relationto the information collectedlastedfrom Juneto August
2019. CSProand SPSSsoftwarepackageswvere usedfor the dataentry, and data
analysis respectively Furthermoreguality assuranc@roceduresvere usedbothin
thefield andduring dataentry andanalysisstagedo ensurethatthe resultsobtained
were accurate precise,and reliable. In this regard,the CRC team of statisticians
traineddataentry clerkson dataentry andthe useof the dataentry manualtha was
developedor thatpurpose

99 Despitetheseprecautionsthefaceto-faceinterviewsapproacto collectingpeoples
opinionsaboutthe constitutiondevelopmenprocesgproveda bit challenging These
challengesincluded the minimal field-level supervisionand the failure of some
respondentso answerall questions The selectionof respondentgould have been
morestatisticallyrigorous Nonethelesghe overalldatacollectedin theentirepublic
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consultationgprocesgprovideda strongbasisfor analysisandgaugingpublic opinion
ontheissuesdentifiedin thelssuesDocument

4.2.1.4HouseholdSurveys

100. The CRC alsoconductedan extensivesurveyfrom householdgo solicit opinions
on the constitutionbuilding processAlthoughthe PlenaryMeetingsandFGDswere
moreelaborateandasaresultprovidedvaluableinformationon how peoplefelt about
various constitutional issues, this information was mainly qualitative, and the
exerciseslid nothaveasolid scientificbasis.Forthis reasontheinformationderived
from theseexercisesould not be usedto arrive at a conclusionon the views of the
larger generalpopulation.In contrastthe HS did not providereasondor the views
expressedy respondentsasthe PlenaryMeetingsandthe FGDs provide. For this
reasonthe 2 approachesomplementachother,andhencestrengtherthe utility of
informationanddatacollectedfrom both of them.

101. Againstthis backgroundthe HS was conductedto provide a statistically sound
surveyof eligible Gambianvotersto seektheir opinionsonthe mattersheywishedto
be includedin the new Constitution.Furthermore the HS was aimedat providing
guantitatve informationaboutthe opinionsof the electorateon the new Constitution,
and providing the required accuracyand precision levels to allow a scientific
evaluationof the surveyresults.

102. TheHS wasimplementedy the StatisticdUnit of the CRC,which useda statistical
samplingmethodto select9,263registeredrotersfrom 1.06 million eligible votersin
6 Local Governmentareasand2 municipalities.Thesamplesizewascalculatedusing
al.5%marginof error,anda 95%level of confidence.

103. The nationwice HS wasconductedn 33 daysin March andApril 2019, followed
by a dataentry phasewhich lastedfrom Juneto August2019.In additionto using
CSProfor dataentry and SPSSfor data analysis,the HS usedquality assurance
procedure®othin thefield, andin thedataentryandprocessingtagesto ensurehe
properlevels of reliability, precisionand accuracyof the surveyresults.For this
purpose enumeratorsvere trainedandthe questionnairalevelopedor the HS was
pre-testedbeforethefield work commenced

104. Although the HS was well-designedthe exercisefaceda numberof challenges,
including shortageof vehicles, nonresponseso some of the questionsin the
guestionnairesandthe late startof dataentry,aswell asthe delayin the completion
of dataentryandanalysis.This, however,did not compromisehe quality of thedata
collected.

-33-



4.2.1.5Public Participation Platforms

105. Although all Gambianswere entitled to participatein the CRC consultation
processesnanyof themat homeandabroadcould not participatein the in-country
andexternafaceto-facepublicconsultationsk-orthisreasonthe CRC StatisticdUnit,
in partrershipwith InternationallDEA, developedan online Google surveyform,
which was later renamedthe Public Participation Platform (PPP). Officials of
InternationalDEA trainedCRC staff on the useof the PPPonlineform. The primary
aim of the PPPwasto enableGambiansespeciallythe youthwho weremoreattuned
to the internet and social media, to provide their opinions on the Constitution
developmentprocess.The PPPwas basedon questionsdevelopedfrom the CRC
IssuedDocument

106. The online forms were sharedby email with potentialrespondentsand a total of
1,379 personscompletedthe online surveyforms. Analysis of the submittedforms
showedhatsurveyrespondenthad avery high level of literacy,with 75.9%o0f them
havinghadtertiary educationMoreover the majority of themwerebetweenl8 and
40 yearsof age.

4.2.1.6PositionPapers

107. The CRC also receivedmany position papersfrom various sources thesewere
submittedin responsdo the CRC IssuesDocument.A total of 177 position papers
were receivedfrom various stakeholdergincluding institutions, organisationsand
individuals),aggregate@dsshownin Tablel:

Table 1: Number of position paperssubmitted to CRC by various stakeholders

Stakeholder Number of Position
PapersSubmitted
Non-governmentabrganisations 31

GovernmenMinistries,Departments, 23

andAgenciegMDAS)

Religiousorganisations 8
Inter-governmentabrganisations 10
Educationalnstitutions 4
Individuals 98
Political Parties 3
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108. Positionpapersandotherwritten submissionsvere cataloguedn the basisof the
following criteria:

(@) IssuesRaised

(b) Linkagesof thelssuego the CRClIssuedDocument

(c) Linkagesof thelssuedo the 1997 Constitution

(d) Recommendationsind

(e) Justificationdor RecommendationandRemarkgif any).

109. A qualitative and quantitativeanalysisof all issuesreceivedin the submitted
position paperswas organizedand groupedin line with constitutionalissuesin the
CRC Issues Document Individuals were assigneda weight of one unit, and
organizations weightof 5 unitsto allow a comparativeanalysisof the submissions
perissuein the CRClssuesDocument

4.2.2. External Consultations

110. Section6 (3) of the CRC Act taskedthe CRCto afford Gambiansbothwithin and
outside The Gambiafithe opportunity to freely expresstheir opinions and make
suggestionsn mattersheyfeel shouldbeconsideredntheC o n s t i Theréfaorep n 0 .
following the successful faceto-face consultations with Gambians in 106
communitiesacrossthe country, the CRC embarkedon an External Consultations
processwith diasporaGambiansin variouspartsof the world. The purposeof the
external consultationswas for the Commissionto afford Gambiansliving in the
diasporathe opportunity to participate in the Constitution building processby
expressingtheir opinions on mattersthey wishedto have consideredn the Draft
Constitution. This provided them an equal platform with the ones afforded to
Gambianswithin the country.

111. Gambianswhoattendedandparticipatedn theseeventsdiscussedeverathematic
areasraisedin the CRC IssuesDocument Among theseissueswere citizenshipand
fundamentalhumanrights, the election processesnd the IEC, diasporavoting, the
Executive and the Presidency,National Assembly matters, Local Government
governancenattersandissuegelatedto PublicFinance Thecountriesvisitedaspartof
the CRC&s external consultationsprocesswere Senegal,Mauritania, Saudi Arabia,
UnitedKingdom, France SwedenGermany SpainandUnited Statesof America.

4.3 Data Processingand Analyses

112. Toolsfor capturingdataor informationweredevelopedor eachof the 6 different
sourcesCloseendedquestionnairesveredevelopedor the quantitativedataandopen
endedquestionnairesrereusedfor capturingqualitativedata.
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4.3.1 Quality Assurance(QA)

113. Quality assuranceroceduresnvere employedboth before and during the data
collectionin the field as well as at the data entry and processingevels to ensure
accuracy precisionand reliability of the surveyresults. QA proceduredeforedata
collectionincludeddevelopmenbf simpleunambiguousgjuestionnaireandchecklists;
developmenbf field workersmanualandtraining of seasoneéfleld workersonthedata
collectiontools andinterview proceduredor thefield work. The datacollectorswere
trained and the field work was supervisegd monitoredand evaluatedthroughoutthe
process.

114. Several QA stepswere also taken at the data processing(entry, double entry,
cleaning and analyses)and report writing stages.As already noted above, CSPro
softwarewasusedfor dataentryandcleaningand SPSSsoftwarewasusedfor thedata
analysesThe CSProhasin-built dataquality controlwhich wasusedto minimize data
entryerrors anddoubleentryverificationwasalsodoneto cleanthe datafurther.

4.3.2 DataCoding

115. Precodedcloseendedquestionnairesvere usedfor the quantitativedata.For the
qualitative openended questionnairesa post data collection coding system was
developedor eachqualitativedatacapturingtool or questionnaire The postcodingof
the qualitativedatawas donemanually. The codingsheetindicatedall differentways
the sameideaswereexpressedThis approachgroupedall the differentwaysthe same
thingsweresaid.

4.3.3 DataAnalysis(Quantitativeand Qualitative)

116. Both quantitativeand qualitative methodswere usedin the data analysis.The
analysedlatasesfrom the2 sourceomplemeneachother.Quantitativedataindicates
whatthe situationis while qualitativedataanalysisgivesthe reasonsvhy the situation
isthewayit is

117. Thequalitativedataanalysisvasdonethroughmanualtallying onthecodingsheet
which was developedfor the purpose.Resultsof the qualitative dataanalyseswvere
providedto supportthe quantitativeresults.

4.4 ResearchProgramme

118. TheCRC-conductecextensiveandexhaustiveesearclon anumberof themesand
subjectsof constitutionalimportance.The recommendationsnd findings of these
researchpapers(seeAnnex 3) took on boardbestpractices,comparativeanalysisof
differentconstitutionsandinternationalobligationsof The Gambiaon variousmatters
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of constitutionalsignificance.These togetherwith the statisticaldataand analysisof
feedbackrom the variousconsultativeprocesseguidedthe CRCin makinginformed
decisions on the provisions of the Draft Constitution and the conclusionsand
recommadationscontainedn this Report.

4.5 Technical Committees

119. Section 11 of the CRC Act mandatedthe CRC to establishsuch technical
committeessit considerdit to facilitateits work. In compliancewith thismandatethe
CRC establishedhe following Tecmical Committeeso conductresearcton various
topics,andsupportits work in the preparatiorof the new Constitution:

(a) Media,PublicEducationandCommunications
(b) Land, EnvironmentandNaturalResources

(c) PublicFinanceManagement

(d) ConstitutionalLaw; and

(e) ConstitutionDrafting andReportWriting.

120. Eachof the TechnicalCommitteesvaschairedby Commissionersf the CRCand
was constitutedoy eminentpersonswith vastexpertiseand experiencen the subject
areaandthemeof the Committee.ThemembershimndTermsof Referencef eachof
the TechnicalCommitteesaredetailedin Annex 2.

4.6 Media and Outreach

121. Tofacilitateits work, andincreasegublic participationin the Constitutiondrafting
processthe CRC partneredwith the mediaand other stakeholdes to increasepublic
awarenessboutthe Commissionand its work. The CRC also establishech website
(http://www.crc220.oryjto providethe public with informationaboutits work, andto
serveasa portalfor themto providetheirinputandsuggestionso the CRC.

122. In addition, the CRC regularly publisheda monthly newsletterof its work and
activities andengagedhe mediain regularpressconferencesgrantinginterviewsto
TV andradiostations aswell asnewspaperandwebsiteownersandbloggersaboutits
work. TheCRCalsomaintaineda presencensocialmediawhereanincreasingiumber
of GambiansespeciallyyoungGambiansweregettingtheir newsfrom.

123. The CRC also partneredwith the NCCE to sensitizethe public about the
Constitutionreview processand in this respect the CRC providedthe NCCE with
contentto disseminaten the public educationcampaignaswell asproviding funding
and logistical support. Another important group of CRC partnerswere artists who
composedthe CRC theme song, and helped increasepublic awarenessabout the
constitutioral reviewprocess.
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4.7 Monitoring and Evaluation

124. TheCRCalsohad anactiveM&E programmebasedon the SAP developecearly
in the courseof its work. For this reasonthe CRC preparedmonthly and quartery
reportson its work and progresstowards the realisation of the new Constitutionin
accordancevith its mandate.

5.DRAFTING OF THE CONSTITUTION AND REPORT

5.1Introduction

125. The CRC commencedwork on drafting the new Constitution following
consultationst hadwith citizensandotherstakeholdergn The Gambiaandabroad and
after thoroughlyreviewing and analysingseveralresearchpaperscarried out by the
CRG& team of Researcherdncluding reportson the public consultations and the
reportsof the TechnicalCommitteesAll theissuesandrecommendationsontainedn
the researchpapersand the reportswere extensivelyconsideredoy the CRC, which
carriedoutcomparativestudieso establishinternationabestpracticesn orderto guide
its decisionsIn addition,the CRC took into accountThe Gambias treatyobligations,
includingmattersundergeneraprinciplesof internationalaw. The CRCalsobenefited
from the expertiseof International IDEA and 2 renowned consultantswith vast
experiencen Constitutionbuilding processewho supportedhe Committeeof Experts
on ConstitutionalLaw andthe ConstitutionDrafting and ReportWriting Committee
However it shouldbenotedthatwhilst reliancewasplacedonthedifferentconsultation
platforms, independentesearchtechnicalcommitteereports and internationalbest
practice,the CRC was also guided by its mandatein the CRC Act to promoteand
preservenational unity, cohesionand peace for the bestinterestof the country.
Thereforejn instancesvherethe CRC depars from statisticaldata,cogentreasonsand
justificationsareprovidedin line with theC R C tnandate.

126. All of theseprocesse®ssentiallyformed the basisfor the drafting instructions
which the TechnicalCommitteeon ConstitutionDrafting andReportWriting reliedon
to preparethe Draft Constitution. This was further informed by the resultsof the
statistcs developedout of the public consultationreports,householdsurveys,online
surveysandthe positionpapergeceivedby the CRC.

127. In preparingheDraft Constitutionthe CRCwasverymuchawareof theenormous
trust placedin the CRC by the Gambianpeople,andthe needto providethemwith a
Constitutionthatreflectstheirwishesandaspirationslt wasequallymindful of thebold
and giant initiatives undertakenby the Governmentand the National Assemblyin
enactinghe CRCAct andformally establishinghe CRCto developanewConstitution
that will truly servethe interestof The Gambia, including future generationsof
Gambians.
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128. The CRCwasalsovery muchawareof hugegovernanceoncernsexpressedy
Gambiansandthe needto ensurethatthe provisionsof the 1997 Constitutioncanbe
improveduponto build a betterfoundationfor democracygood governancepeace,
securityandstability, aswell assustainabl@andequitabledevelopmenin the country.

129. This Reporton the Draft Constitutionis mandatedby the CRC Act, and has
benefittedrom theReportof the ConstitutionalReviewCommissiorandMemorandum
on the 1997 Draft Constitution.One otherimportantgoal of this Reportis to provide
contextto the provisionsof the Draft Constitutionto helpGambianslegalpractitioners,
scholarsandthe generalityof the Gambianpopulationto havean appreciatiorof their
import Forthesamereasonit is thebeliefof the CRCthatthisReportwill beinvaluable
to future (hopefully few and far between)efforts to effect reforms to the Draft
Constitutiononceit is adoptedandbecomedaw.

130. The CRCthatpreparedhe 1997 Constitutionbemoanedhe fact thatit could not
traceanyaccompanyingeportor memorandunof the 1970Constitution This madeit
difficult, if notimpossibleto appreciateéherationalebehindthe provisionsof the1970
Constitution.The Draft Constitution,alongwith this Reportwill, hopefully, serveas
usefultoolsfor historiansof constitutionalaw who mayfind it necessaryo placeThe
Gambia sonstitutionahistoryin its properperspective.

5.2Preparation of the Draft Constitution and the Report

131. Thepreparatiorof the Draft Constitutioncommencedvith the developmenbf an
outline anddesignfor the Constitutionwhich wasthoroughlyconsideredy the CRC.
A similar methodwas adoptedin relationto the preparatiornof this Report Oncethe
outline of the Draft Constitutionwasagreedupon,the policiesdevelopedn the basis
of thereports,researclpapersconsultationandotherprocessesvereformulatedinto
therelevantChaptersf the Draft Constitution.

132. TheDraft Constitutonis, asmuchaspossibleandto the extentfeasible writtenin
simpleandplain English.In addition,emphasifiasbeenplacedon the needfor clarity
(whichrequiresplacingdifferentideasin differentsectionsor subsectionsasopposed
to leaving too much to legal interpretation.The Draft Constitutionhas particularly
dispensedvith theuseof provisos(repletein the previousConstitutionf TheGambia)
which, to thelay readermayprovidechallengesn understandin@r appreciatingheir
effectin relationto otherprovisions.

133. A proposedraft Constitutionwaspublishedby the CRC on 15" November2019,
in bothprint andelectronicform, andwidely disseminatedh The Gambia,abroadand
online through the CRC website (www.crc220.ory The CRC also preparedand
publishedat the sametime an ExplanatoryMemorandunto explainthe provisionsof
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the Draft Constitution®® In publishingthe proposedraft Constitutionthe CRCinvited
thegenerapublic andall otherstakeholder$o reviewit andsubmitcommentgo assist
with its finalisation. This waseffectively the purposeof publishingthe proposedraft
Constitutioni to establisfrom Gambiansandotherstakeholdersvhetherthe proposed
Draft Constitutionwasreflective of the generalwishesandaspirationsof the Gambian
people.

5.3Public Consultationson the ProposedDraft Constitution

134. A periodof onemonthfrom the dateof publicationwasprovidedto receivepublic
feedbackon the proposedDraft Constitution The last 2 weeksof that month were
dedicatedby the CRC to engagingthe public through faceto-face countrywide
consultationgo inform the public on the provisionsof the proposedraft Constitution
andreceiveopinions. The period for consultatios was extendedoy the CRC, at the
requestof somemembersof the public, for an additional 2 weeks(endingon 31st
December2019) In additionto thefaceto-faceconsultationsthe publicwasinvited to
submit their observationon the Draft Constitution Submissionsvere receivedvia
online platforms,andsomesubmitteddirectly to the SecretariatFaceto-facemeetings
were also held with the Executive, Legislature, Judiciary, IndependentElectoral
CommissionTheGambiaSupremedslamicCouncilandTheGambiaChristianCouncil.
Such faceto-face discussionswere held to elicit further clarifications on the
submissionseceived The FinanciallntelligenceUnit soughtandreceivedanaudience
from the CRC to bring the CRC up-to-date on mattersconcerningthe Unit and to
establishwhetherthosematterscanproperlybe featuredn the Draft Constitution.

5.4. Preparation of the draft Report

135. The Reportwas essentiallypreparedon the basisof the provisionsof the Draft
Constitution.However,it takesinto accounthe historicaldimensionsof constitutional
reformin The Gambiaandoutlines the processesncluding the methodologyusedin
arriving at the point of preparingandfinalising the Draft Constitution.In thatcontext,
it relies on the variousreportspreparedn relationto the Draft Constitutionand maps
out the issuescontainedherein.This includesthe reasondor certainviews not being
takeninto accountin the Draft Constitutionandthe suggesteavaysforwardin relation
to thoseviews.

5.5Finalisation of the Draft Constitution and the Report

136. Thefinal versionof the Draft Constitutionwas preparedby the CRC following
consultationsvith the Gambianpublic in 13 meetingsheld aroundthe countryduring
thesecondoundof publicconsultationsin addition,the CRCreceivednanycomments
on the proposedraft Constitutionfrom varioussourcesand peoplefrom all walks of

23 ThisExplanatoryMemorandumwassubsequentlyamendedand expandedand publishedin both print
andelectronicform and published.
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life. The CRCreflectedon thefeedbackit got on the proposedraft Constitutionand
whereit wasconsideredhecessaryconductedurtherresearchwork andconsultedvith
its consultantsandthenpreparedhe final versionof the Draft Constitution.The final
draft of the Draft Constitutionandthis Reportwerethoroughlyproof readby 2 local
consultantsvho broughtfresh eyesand anindependenperspectiveunto the finished
product.

6. PROVISIONS OF THE DRAFT CONSTITUTION OF
THE REPUBLIC OF THE GAMBIA

6.1PREAMBLE
6.1.1Dimensionsof the Issue
137. Thedimensionf theissueareasfollows:

(a) What are the values and principles consideredsufficiently fundamentalto
motivateandguidethe Constitutionandits provisions?

(b) Whatarethekeyissuedhatrepresenthe Gambids nationalvaluesandethos?

(c) What are the unifying elementsthat shouldform the core of national unity,
cohesiorandpeacefuko-existence?

6.1.2Current Stateof the Law on the Issue

138. The Preambleof the 1997 Constitutionof The Gambiais the prefaceto the
Constitution,andopenswith a declarationthatit is in the nameof God, the Almighty
thatthe peopleof The Gambiafiaccomplishe@ greatandhistorict a snkpreparinghe
Constiution.

139. ThePreambleof the 1997 Constitutionnotesthatthe governmenturing the first
Republicwasfiself-perpetia t i andyesultedn thefiabuseof o f f andséilarvices
that were detrimentalto the welfare of the Gambianpeople.As such, it madethe
statementhat Gambianendorsedhe coupdéetatit calledthefichangeofg over n ment o
of 22"4 July 1994whichit saidwasmeantto firectifysuche vi | s . 0

140. ThePreambldurtherstateghatthe 1997 Constitutionprovidesa fundamentalaw
which affirms the commitmentof the Gambianpeopleto freedom justice, probity and
accountability.It alsoaffirmed thatthe fundamentalights andfreedomsenshrinedn
the Constitutionwereto ensurghathumanrightsandfundamentafreedomswould for
all times be respectedand observed.The Preamblealso statesthat citizens of The
Gambiaalsoaffirmedtheir dutiesandresponsibilitiesascitizensof the country.

141. In addition,the Preamblestaesthatthe 1997 Constitutionguaranteeparticipatory
democracy,and the various arms of governmenthave had their functions clearly
defined,andtheir independencadequatelysecuredoy checksandbalancego ensure
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theyall work togetherfor thecommongoodof the Gambianpeople.In conclusionthe
Preambleprovidesthat the Constitutionwas given to Gambians]iving andyet to be
born, to servefor all time as a beaconof hope for peaceand stability, and good
governancef The Gambia.

6.1.3SubmissiondReceved, Analyses and Decisions

142. Although the position papersreceivedby the CRC covered many issues,no
submissionsmade any specific referenceon the issue of the Preambleof the
Constitution save one that was received after publication of the proposedDraft
Constitutionessentiallysuggesting furthershorteningof the Preamble

6.1.4Provisionsof the Draft Constitution

143. ThePreamblef theDraft Constitutionis shorterthanthatof the 1997Constitution.
The Draft Constitution, like its 1997 counterpart,dedares that the people of The
Gambiaasasovereigrindependen$tate havingfreely expressethow theywishto be
governedaffirm thatthe Draft Constitutionis theembodimenbf theirwill andresolve
for democracygoodgovernanceseparatiorof powers,aswell astherule of law and
the observancef the principlesof humanrightsandfreedoms.

144. The Preambleof the Draft Constitution focuseson the valuesof nationalunity,
cohesionpeacegoodgovernanceandtherule of law. It seeksto be forwardlooking,
with the aim of ensuringthat it would be relevant for the common destiny and
aspirationsof the people of The Gambia, irrespective of the context. The new
distinguishingfeaturesof the Preambleareasfollows:

(a) an affirmation that the Constitutionembodiesthe will of the peopleof The
Gambiato achievesustainableenvironmentandequitableuseof resourcesin
view of the emergingglobal developmenthallengesf achievingsustainable
environmentamanagemerdndthe equitableuseof resources;

(b) the commitment of the Gambian people to freedom, justice, accountable
governmentndoverallrespecfor therule of law;

(c) therecognitionandaffirmation thatall poweris vestedin andemanategrom
the sovereignwill of the people andthatthis principle mustberespectedtall
times;

(d) the peopleof The Gambiarecognizethe value of the enshrinedfundamental
humanrights andfreedomsn the Draft Constitutionandwill ensurehatthose
rightsandfreedomsareobserved,;

(e) therecognitionand appreciatiorof the valuesasa nationof diversepeoples,
andaffirmation of the dutiesandresponsibilitief citizensof The Gambia,as
well astheir love and commitmentto eachotherin a bid to promotenational
unity, cohesiorandpeaceand
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(N thatit is in the spirit of the abovementionedaspirationsand valuesthat the
Draft Constitutionis adoptedenactedandgivento the peopleof The Gambia,
and future generationsas a i b e aaf dape, stability and national unity,
progresspeaceandpr osperi ty. o

6.2CHAPTER | - THE REPUBLIC AND SOVEREIGNTY OF THE PEOPLE
6.2.1Dimensionsof the Issue
145. Thedimension®f theissueareasfollows:
(a) Whatform of governmentwill The Gambiahave?
(b) Wheredoessovereigrpowerlie in the country?
(c) Whatis the geographiextentof theterritory of The Gambia?

(d) Whatarethethingsthat constitutethe nationalsymbolsof which all Gambians
shouldbeproud?

(e) What s the administrativestructureof the country, and what are the various
levelsof government?

() WhatNationaldaysshouldbe observedn the country?
6.2.2Current Stateof the Law on the Issue

146. Thel997Constitutionhasthreesectiongn Chaptei: theRepublic,the Pulic Seal
and the National flag and anthem.Section1 statesthat The Gambiais a Sovereign
Republic, and that its sovereigntyresidesin the peopleof The Gambia.Section 2
indicatesthat the Public Seal of the country shall be that which was in existence
immediatelybeforethe Constitutioncameinto force,or anyothersealprescribedy an
Act of theNationalAssembly It alsostateghatthePublicSealshallbeusedexclusively
by the Governmenbf The Gambiaandappropriatelyauthorizedpersongo autrenticate
mattersof State.Finally, section3 maintainsthe designof the Nationalflag, andthe
Nationalanthem aswasin useimmediatelybeforethe Constitutioncameinto force.

6.2.3SubmissionReceivedAnalysesand Decisions

147. During the preparationand prior to the publicationof the Draft Constitution the
CRCreceivedonly 2 submission®n sovereigntypnefrom aninstitution,andanother
from anindividual. Both submissionstatedthat the declarationthat The Gambiais a
sovereignRepublic/Stateshoud be maintainedin the Draft Constitution.In addition,
the CRC receivedsubmissiondgrom 5 individualsand 3 institutionsin relationto the
issueof secularismOf these5 advocatedgainstheinclusionof thewordfis e c uinh ar 0
the Draft Constitutionand3 werein favour (translatingnto 63%againstand37%for).
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148. TheCRCcommissione@researctpaperonthehistoryandmodernunderstanding
andapproaches relationto theuseof theword fis e ¢ u Tharesaltshowedthatthe
word fis e ¢ u incdudingg the wordsfis e c ul andiisserncu | a revolveldovero n 0
timein historyandscholarsverenot unanimousn anysingledefinition. After careful
studyand consideratiorof the researclpaperin the contextof the 1970 Constitution
and the 1997 Constitution,both of which did not usethe word iis e ¢ u thaGRG ,
consideredt bestto maintainthe statusquo andthereforeretain sectionl (1) of the
1997 Constitution,which wasan offspring from sectionl (1) of the 1970Republican
Constitution.

149. Thedecisionwasarrivedatafterconsideringheattemptin 2001to inserttheword
fis e ¢ uin seatianl (1) of the 1997 Constitution.The National Assemblyat the time
passeda seriesof amendmentso that Constitutionwhich (amangst others)affected
section 1 (1). That section was an entrenchedsection and therefore required
confirmationthrougha nationalreferendumThatreferendunwasnevercarriedout. As
a consequencethe SupremeCourt of The Gambia, following a challengé*on the
constitutionalityof the amendmento sectionl (1), declaredhe purportedamendment
of sectionl (1) unconstitutionallnsteadof omitting the word asrequiredby the said
decisionof the SupremeCourt,the 2009 RevisedEdition of The Laws of The Gambia
retainedit. The RevisedEdition containeda footnotereferencingthe said decisionof
the SupremeCourt. The CRC, after further careful review, concludedthat the word
fis e ¢ udidanotdorm part of the 1997 Constitution consideringthe fact that the
purportednsertionof theword hadbeendeclaredo beunconstitutional.

150. Followingthe publicationof the proposedraft Constitutionandthe secondound
of public consultationsthe CRC received65 submissionsexpressingviews for or
againstheinclusionof thewordfis e ¢ uid tlee Draft Constitution Unfortunately the
submissiongo the CRC, like the debateon the issueof secularismtook a religious
dimension Consideringhatthe CRChadpreviouslyresearchednddeliberatednthis
subjecthoroughly,it soughtindependentpinionfromits consultanteindotherexternal
experts.Thecommonthreadof theresponseseceivedwerethatthe Draft Constitution
adequatelyprovidesthe characteristic®f a secularStatewithout the useof the word
i s e ¢ andiwasihereforeappropriatehatthewordis notused.

6.2.4Provisionsof the Draft Constitution

151. ThisChaptelin sectionsl to 6 recognizeshatThe Gambiais a SovereigrRepublic
and a multi-party democratic State and comprisespeople of different faiths, and
specifically declareghat eachfaith is to be respectedandtreatedfairly, without any
discrimination. All sovereignpower belongsto the peopleof The Gambiaand is
exercised in accordancewith the Constitution. This Chapter, unlike the 1997

24 Asin the caseof Kemessengammelhv. Attorney General[1997¢2001]GR839
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Constitution providesaframeworkfor the definition of theterritory of The Gambia,its
national days and further establisheghe organsof State and recogniseghe Local
Governmen®uthoritiesto whom powersis delegatedDecentralisatiorf government
through Local GovernmentAuthorities is provided to give autonomy to local
governmentsor thedevelopmenof theircommunitieswhichis importantasit ensures
thatdecisionsaremadecloserto thelocal peopleandthe communitieghey affect. The
recognitionof the needfor decentralisatiof governmenin thefirst Chapters akey
development.

152. The Chaptemretainssectionl of boththe 1970and 1997 Constitutionsby simply
declaringThe Gambiaasa SovereignRepublic. It alsoretainssection100(2) (b) of the
1997 Constitutionwhich prohibitsthe National Assembly,amongsttherthings,from
enactingany law establishingany religion in The Gambiaasa Statereligion (section
153(2) (b) in the Draft Constitution) Furthermoresection49 (underChapteVI) of the
Draft Constitution guaranteedreedom of conscience/eligion, thought, belief and
opinionanddeclareghe individual right to manifestand practiceany religion or faith
without any interferencefrom the State.Under section88 (5) (b) (ChapterVIil), the
Presidents specificallyprohibitedfrom exercisingany powerto establishanyreligion
asa Statereligion. Furthermorethe Draft Constitutiongenerallyrecogniseshat The
Gambia,is a nationof religionsin whichreligiousandculturaldiversityarerecognised
andacceptedsthehallmarkof peacefuto-existencdetweerits people thesegualities
bind its peopleto standasonefamily in unity, cohesiorandpeace. This s reflectedin
sectionsl (3),12 (1) and(2) (b), 49,88 (5) and153(2) (b) of the Draft Constitution

6.3CHAPTER Il - THE CONSTITUTION AND THE LAWS
6.3.1Dimensionsof the Issue
153. Thedimensionf thelssueareasfollows:

(a) Is therea needto declarethe Constitutionasthe higherlaw tha is supremeo
all otherlawsin The Gambia?

(b) Canthevalidity or legality of the Constitutionbechallengedn courtor by other
organsof the State?

(c) Whatobligationsdo Gambianshaveto the Constitution?

(d) Whatactionsby individuals,actingaloneor in concert,areunlawful underthe
Constitution?

(e) What right and duty do citizens of The Gambia have in defenceof the
Constitution?

(H Whataretheotherlaws,in additionto the Constitution?
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6.3.2Current Stateof the Law on the Issue

154. Chapteil (TheConstitutionandthe Laws)of the 1997Constitutionhas4 sections,
which providefor the supremacyof the Constitution,its enforcementand defence as
well asthelawsof The Gambia.Section4 declareghe Constitutionasthe supremdaw
of The Gambia,while section5 providesfor theright of a personto takeactionagainst
anypersonwho actsin a mannerinconsistentvith the Constitution.Section6 provides
thatanypersonwho attemptgo, or abrogatessuspendsr overthrowsthe Consttution
or anypartof it by violent or unlawful meanscommitstreasonwhile section7 defines
whatconstituteghelaws of The Gambia.

6.3.3SubmissionReceivedAnalysesand Decisions

155. Therewereno submission®n this issue.The CRC took the decisionto maintain
the provisionsof the 1970and 1997 Constitutionson this Chapter However,the CRC
consideredt necessaryo makeprovisionsrelatingto the applicationof international
treatiesn The Gambiawhichwerenotmentionedn the otherConstitutionsFollowing
the publication of the proposedDraft Constitutionand the secondround of public
consultationsthe CRCreceivedarecommendatiom relationto this Chapteithatevery
treatyratified by The Gambiashouldbe directly appicableto the countrywithout any
requirementor domesticatiorby the NationalAssembly the alternativewassuggested
thatatimeline be providedfor the domesticatiorof suchtredies

156. TheCRCconsideredhattreatiesenterednto by TheGambiamayhawe obligations
which, in someinstanceshaveseriouslegal, resourceand otherimplications.In that
context,it is consideregrudentthatthe Legislatureshouldhavethe ability to properly
scrutinisethe provisiors of atreatyto determinewhetherit is in the nationalinterestto
adoptwholesalethe treaty concernedor adaptit to the contextof The Gambia The
processof domesticatingtreatiestherefore, allows for this mechanismto operate
effectively.

6.3.4.Provisionsof the Draft Constitution

157. ThisChapteiin sections/ to 10 declareshe Constitutionasthesupremdaw of The
Gambiaandstipulateghe otherlaws of The Gambia.lt further containsprovisionson
how to enforceprovisionsof the Constitution.The Chapterintroducesbroaderruleson
locus standi (standing)in enforcing the provisionsof the Constitution. Theserules
effectively enablea personto initiate legal actionasa member,or in theinterest,of a
group of personspor in the public interest It alsoallows an associatiorto actin the
interestof oneor moreof its members.

158. This Chaptey for the first time, makesit clearthattreatiesto which The Gambia
becomes partyform partof thelaws of The Gambiaaftertheyhavebeenratified and
domesticatedt furthergivesthecourtsdiscretionto useinternationatreatiesonhuman
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rightsto which The Gambiais a partyasan aid to interpretationor applicationof any
provisionoftheC o n s t i tundamemahwnsinrightsandfreedoms.

159. Furthermorethe Chaptelimposesanobligationon everycitizenof The Gambiato
respectupholdanddefendthe Constitution.

160. It alsoprohibits any attemptto subvertthe constitutionalorder by any unlawful
means.This includessuspendingpverthrowingor abrogatingthe Constitutionor any
partof it. In thatregarda persordoesnotcommitanoffenceby resistinganyattemptto
suspendoverthrowor abrogatehe Constitution.

6.4CHAPTER IlIl - NATIONAL VALUES AND PRINCIPLES
6.4.1Dimensionsof the Issue
161. Thedimension®f theissueareasfollows:
(a) Whatarethe nationalvaluesandprinciplesof governanceén The Gambia?

(b) Whatis theobligationof the State Stateorgansandthe peoplein upholding
thenationalvaluesandprinciplesof governance?

(c) Whatis therole of culturein nationaldevelopment?

(d) Whatarethedutiesof citizensof The Gambiawith regard€o defenceof the
Constitutionandnationaldevelopmenin general?

6.4.2Current Stateof the Law on the Issue

162. The1997Constitutiondoesnot havea Chapteron National ValuesandPrinciples,
as providedin the Draft Constitution.The 1970 Constitutiondid not makeany such
provision either. However, ChapterXX (Directive Principlesof StatePolicy) of the
1997 Constitution provides principles similar to the national values and principles
outlinedin Chapterll of the Draft Constitution

6.4.3SubmissionReceivedAnalysesand Decisions

163. No specificsubmissionsverereceivedonthis subjectbuta participantatthe CRC
consultationan the USA was of the view that the Draft Constitutionshouldhavea
provisionto protectGambianculture. The CRCgavedueconsideratiorio therelevance
of culturein nationaldevelopmentgspeciallyasit relatesto the intellectualproperty
rights of the peopleof The Gambia.

164. The CRC further consideredthe needto formulate fundamentalprinciples of
nationalvaluesandgovernanceo fosterunity, cohesiontoleranceandaccountability
for Stateorgans public officials andthe peopleof The Gambia.
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165. To build a cultureof patriotismand harmoniougelationshipbetweenand among
citizensof The Gambiaanda sensef responsibilityanddutyto country,the CRCgave
dueconsideratiorno therole anddutiesof citizens.

166. Followingthe publicationof the proposedraft Constitutionandthe second-ound
of public consultationstherewereno submissionseceivedon this Chapter

6.4.4Provisionsof the Draft Constitution

167. ThisChapterisin sectionsl1to 13 andis new.It providesfor nationalvaluesand
principles of governancevhicharemeanto bindall Stateorgans|. GAs, publicofficers
andall otherpersonslt is essentiallydesignedo engendenationalpride, patriotism,
individual andcollectiveresponsibilityto the State.lt is consideredo be animportant
emergingrendin modernconstitutionaldevelopment.

168. TheChapterecognsesculture,andrespecftor ethnicandreligiousdiversity, asthe
foundationof the nationandasthe cumulativecivilization of the Gambianpeopleand
nation. It further outlinesthe dutiesof all Gambiancitizens,which includethe duty to
preventandexposehe misuseandwasteof public fundsandproperty,duty to promote
andprotectthe prestigeandgoodreputationof The Gambia,the duty to fosternational
unity, cohesiorandlive harmoniouslywith othersthedutyto protectandconservehe
environmentandthedutyto beloyal to The Gambiaandcontributeto its defencevhen
necessaryThesevalues and duties are important for nationbuilding in that they
encourageorderliness credibility, tolerance hard work, patriotismand the equitable
distributionof resources.

6.5CHAPTER IV - CITIZENSHIP
6.5.1Dimensionsof the Issue
169. Thedimensionf theissueof citizenshipareasfollows:

(a) What is the status of the existing rights and entittementsto Gambian
citizenship?

(b) Should the grandchildrenof people born in The Gambia be entitled to
citizenshipasaright?

(c) Shouldnaturalisectitizensrenouncecitizenshipof their countriesof origin?

(d) Shouldthelengthof residencyfor citizenshipby naturalisatioror registration
bemaintained?

(e) Shouldchildrenbornin The Gambiato non-Gambiarparentdeentitledto birth
right citizenship?
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(H Shouldchildrenof lessthaneightyearsfoundwithin the county whoseparents
areunknownbe presumedo becitizensof The Gambia?

(g9) Should the Constitution make provision for citizenship of nonGambian
childrenadoptedoy Gambianparents?

(h) Shouldchildrenof lessthaneighteenyearsof naturalisedr registeredparerts
beentitledto beregisteredascitizensof The Gambia?

6.5.2Current Stateof the Law on the Issue

170. Thelawoncitizenshipis foundin Chapteill of the1997Constitution TheChapter
consistof 10 sectionsstartingwith section8 (Citizenshiponthecommencemerdf the
Constitution),which providesthatany personwho beforethe cominginto force of the
1997 Constitutionwasa citizen of The Gambia,shall continueto be a citizen of The
Gambia,and will retain the samestatusas a citizen as he or she did before the
Constitutioncameinto force. Other provisionsof the Chapterare citizen by birth,
descentandregistration(by marriage).The Chapteralso providesfor citizership by
naturalisation,and the issuesof dual citizenship, deprivation and restoration of
citizenship,aswell asthe countryof birth of apersonbornon ashipor aircratft.

6.5.3SubmissionReceivedAnalysesand Decisions

171. The CRCreceivedmanysubmissbnson variouscitizenshipissuesrangingfrom
citizership by birth, to citizenshipby registration naturalisationanddual citizenship.

6.5.3.1Citizership by birth

172. With regardgo citizership by birth, 25 (or 64%) out of the 39 submittedposition
papergPP)wereof theview thatchildrenbornin The Gambiaof nonGambiarparents
shouldbe grantedautomaticcitizenship.

173. Inthesamevein, 86.7%o0f participantan thelPCs, 71.3%of FGDs participantsin
The Gambia,63.2%o0f respondentsn the online PPP,and 96% of respondent the
HS agreedwith the suggestionthat children born in The Gambiaof nonGambian
parents should be granted automatic citizenship. Similar results were found in
consultaions with DiasporaGambiansin the USA, Senegal Mauritania,and Saudi
Arabia. However,a slightly lower percentag€48%) of DiasporaGambiansn Europe
agreedwith the suggestiorthatchildrenbornin The Gambiaof nonGambiansshould
be grantedautomatt citizenship.

174. The PPP participantsalso generallyagreedthat children bornin The Gambiaof
unknownparentsandadoptecthildrenshouldbeallowedto obtainGambiarcitizenship
uponapplication.

175. Thereasondor supportinghe grantingof automaticcitizenshipto childrenbornin
The Gambiato non-Gambianparentancludedthe assertiorthatit would bein thebest
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interestof the children, and that not granting them citizenshipwould renderthem
statelessiponbirth. FurthermorePPP,IPC andFGD participants,andmanyDiaspora
Gambianswho participatedn the consultationssaidthat citizenshipis a fundamental
right that shouldnot be deniedchildrenbornin The Gambia,evenif their parentsare
non-Gambianat thetime of their birth.

176. Ontheotherhand someGambiandelt thatchildrenbornin The Gambiato non
Gambianparentsshould not be grantedautomaticcitizenship. Thus, 13.3% of IPC
participants,15.4%of FGD participantsand 22.9%of PPPrespondentslid not want
children born in The Gambia of nonGambian parents being granted automatic
citizenship. Interestingly, a high proportion, 52% of participants during the
consultationsn Europesupportedhis position 39%of consultatiorparticipantsn the
USA supportedhe sameposiion. Thereasongor the oppositionto grantingautomatic
citizenshipto children born of nonGambianparentsinclude the needto judiciously
managethe natiorts resourcegFGD participants) andthe needto reducecompetition
for themeagreresource®f the country(Europeconsultationparticipants).

177. The CRC carefully consideredll the submissiongelativeto citizenshipby birth.
Withoutadoubt,citizenshipby birth is oneof themostcomplexissuedo resolvein any
constitutionalreform process.Birth right citizenshipis generallywell guardedand
requirescareful balancing.Personswho, prior to the coming into force of the new
Constitution,werecitizensof The Gambiahavetheir Gambiancitizenshipguaranteed
underthe new Constitution;thatis only consideredair andit is theright thingto do.

178. The CRC consideredhe public opinionto grantautomaticcitizenshipto children
bornin The Gambiato nonGambianparentslt recognisedhowever thatthis opinion
required further consideration.Ilt was consideredimportant that personsgranted
automaticcitizenshipat birth could have huge consequencesn national resources
which, if not properly managedgcould leadto potentialsociceconomicimbalances.
This took into accountthe fact that The Gambiais currentlyone of the mostdensely
populateccountriedn Africa with limited resources;onsideringhe populationdensity
increasdrom 130persongersg.km of landareain 2000to 225 persongersq.km of
landareain 20182° Accordingly,the CRC cameto the conclusiorthatthisis a subject
thatrequiresfurther study(which the CRC could not properlydo havingregardto the
timeframewithin which it hadto carry out its assignmentandthereforerecommends
thatthe subjectbetakenup andconsideredurtherby the Govanmentandthe National
Assembly.

179. However,the CRC consideredt importantthatthe issueof childrenbornin The
Gambiaandcurrentlyliving in the countryshouldbe givenspecialconsiderationn the
grantingof citizenship.This, like the issueon automatic citizenship,requiresfurther

25 Seeparagraph39

-50-



studyaswell. The studymusttakeinto accountthe numberof suchpersonsornand
living within the country as at 315 December 2019 and a determinationof resource
capabilitiesand distribution. The cut-off period of 315 December,2019 has been
providedspecificallyfor 2 reasonsfirst, to recognisehis categoryof childrenbornin
The Gambiaof nonGambianparentsandliving in the country;andsecondto prevent
an undesirablerush to the acquisitionof citizenshipfor childrenin an uncontrolled
atmospher&eforea properdeterminations madeon theissueof automaticcitizenship
(thatis, whetheror notthe countrycanhandlesuchanarrangement).

180. It isin this contextthatthe CRC consideredt prudentfor the NationalAssembly
to considerthis categoryof children bornin The Gambiaof nhon-Gambianparentsfor
purpose®f accordingthem Gambiancitizenship.This would havetakeninto account
the resultsof the study recommendedin a similar vein, the National Assemblyis
empoweredo considerenactingegislationfor theregistrationof otherpersonsvhoare
not eligible for GambiancitizenshipunderChaptenV of the Draft Constitution.

6.5.3.2Citizenshipby registration

181. With regardsto citizenshipby marriage,most of the position paperscalled for
reducingthe requirementfor residencyin The Gambia following marriagewith a
citizen, from the 7 yearsstipulatedin sectionl11 (1) (a) of the 1997 Constitution,to 5
yearsor even3 years.In contrast,78.%6 of participantsin the IPCs, 63.5% of FGD
participants;70.1%of PPPrespondentsand73.6%o0f HS respondentall agreedhat7
yearswas an adequatelength of time to allow to elapsebefore granting people
citizenshipon thebasisof marriage In the same vein, manylPC andFGD participants,
aswell assurveyrespondentsaidthata requirementf lessthan7 yearswould be too
short,andarequiremenbf over7 yearswould betoo long.

182. A relatively low percentagef participantsin the public consultatios in Europe
andtheUSA agreedhat? yearsis anadequateesidencyperiodfor grantingcitizenship
on the basis of marriage.In particular, only 40% of participantsin the Europe
consultationsandnoneof theparticipantsn the USA consultationsagreedthata7 year
waiting periodwasadequatéor grantingcitizenshipto noncitizensmarriedto Gambian
citizens

183. As was the casewith the IPCs, FGDs, and HSs many of the peoplein the
consultationsn Europewho supportedhe 7 yearwaiting period before a noncitizen
marriedto a Gambiancan be eligible for citizenshipalso said that this period was
adequate, while extending the waiting period to over 7 years would be
counterproductive.
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184. TheCRCalsodeliberatedntheissueof citizenshipby marriageandreviewedthe
provisionsof the Constitutionsof GhanaMalawi andUgand&® ontheissueanddecided
thatthe residencyrequiremenfor citizenshipby marriageshouldbe reducedrom the
current7 yearsto 5 years.Non-citizenswho aremarriedto citizens maybe considered
to haveplantedrootin The Gambiaandthe Stateshouldbe facilitating the relationship
by providinga shorterresidencyperiodto enablesuchnon-citizensto acquireGambian
citizenship.

185. TheCRCalsonotedthatthe 1997Constitutiondoesnot providefor thecitizenship
of childrenof non-Gambianbiological parentswho are adoptedby Gambianparents.
Generallythelaws governingadoptionrecogniseherelationshipbetweeranadoptive
parent and the adoptedchild as a relationship between father/motherand child.
Accordingly, the Draft Constitutiongivesconsideratiorto suchchildrenbeingableto
beregisteredascitizensof The Gambia.

6.5.3.3Citizenshipby naturalisation

186. Almost all the position papers that addressedthe issue of citizenship by
naturalisatiorstatedthatthe 15 yearsof residencyin The Gambiarequiredby section
12 (1) of the 1997 Constitutionwastoo long. Many of the position papersalsoadded
thattheresidencyrequiremenshouldinsteacbereducel to 10 years,or even5 years.

187. In addition,somepapergproposedhatcitizensof memberStatesof the ECOWAS
shouldbeeligible to applyfor citizenshipby naturalisatiorafter2 yearsof residencyin
conformity with the ECOWAS protocolto promotethe free movementof peopleand
goodsin the ECOWAS subregion. The CRC, however, reviewed the ECOWAS
protocolreferredio andconfirmedthatno provisionis madein relationto eligibility for
naturalisatiorafter2 yearsof residencyin anECOWAS State.

188. Onepositionpapercalledfor addinganfi e x ¢ e g tl ia atogte Constitution to
enable descendantf former slavesto be eligible to apply for citizenship by
naturalisatiorafter2 to 4 yearsof residencyn The Gambia.Suchaprovision,thepaper
indicated would encouragethese descendant®f former slaveswho are returning
A h o noellbe Gambiato makesignificantinvestment$n thecountry.TheCRC,having
carefully consideredthis submission,formed the view that The Gambiashould be
welcomingto descadantsof the enslavedHowever,the subjectmattergoesbeyond
the descendanta/ho are currentlyin the countryandtheyincludethosethat may yet
wishto settlein TheGambia.This hassignificantramificationsandrequirefurtherstudy
to betterappretate anypotentialimplicationsfor thecountry. Thiswill alsoensurethat
the descendantsf the enslavedwhen grantedcitizenship,are fully integratedinto

26 Article 10 of the GhaneaCitizenshipAct2002enactedpursuantto Article 7 of the Ghana Constitution(1996
providesfor 5 yearsresidencyperiod; Article 12 (2) (a) of UgandaConstitution1995 providesfor 3 years
residencyperiod; and section13 (1) (a) of the Malawi CitizenshipAct 1966enactedpursuantto section47
(2) of the Malawi Canstitution 1994 providesfor 5 yearsresidencyperiod.
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Gambiarsociety.In this contextthereforethe Draft Constitutionprovidesa framework
to enalbe the Nationd Assemblyto enactlegislationconferringcitizenshipon persons
who areotherwisenot eligible underthe Draft Constitution

189. The public consultationsand surveysalso yielded importantperspectiveon the
issue of citizenship by naturalisation.A majority of participantsin the public
consultationsn The Gambiaandrespondents the HS andonline surveyagree with
thesuggesbn thatthe 15 yeass residencyequirementor eligibility for citizenshipby
naturalisations adequateSpecifically, 77.8% and 63.5% of participantsin the IPCs
andFGDs,respectivelysaidthe 15 yeas residencyrequirements adequateSimilarly,
66% and 74.6% of the online PPP survey, and HS respondentsaid the 15 years
residencyperiodwassufficient.Onereasorfor this conclusionis thatmanyparticipants
felt that the 1997 Constitutionhad a fifteenyear residencyrequirementand this has
serveal thecountryadequatelyMany alsofelt thatnon-citizenswishingto benaturalised
shouldfirst bewell-rootedin thecountry(by beingknowledgeablén its people culture,
valuesandgenerallyits way of life andbefully integratednto Gambiansociet) before
beingconsideredor the grantof citizenshipby naturalisation.

190. In contrast,78%of participantsn thepublic consultationsvith DiasporaGambians
in Europe,and 100% of participantsin the consultationsn the USA, thoughtthat 15
years is too long a period to wait for eligibility to be granted citizenship by
naturalisation. Participantsin both jurisdictions said that the requirementmay
discouraggpeoplewith alot of potentialto assisthationaldevelopmenfrom applying
for Gambiarcitizenship As such theysuggestethattheresidencyequiremenshould
bereducedo 7 to 10years.

191. The CRC alsoreviewedthe provisionof the 1997 Constitutionon citizenshipby
naturalisationagainstthe views expressedhrough the various public consultation
platforms. It recognisedhat public opinion hasnot shiftedgreatlyagainsthe 15 year
requirementor anon-citizento be grantednaturalisationAccordingly,the CRC came
to theconclusiorthatit is moredesirablehanotherwiseto retainthe 15 yearresidency
requirementhatis containedn the 1997 Constitution.

192. The 1997 Constitutiondoesnot addresghe issueof childrenof parentsthat have
eitherregisteredr naturalisedascitizensof The Gambia.The Conventionon Certain
QuestionRelatingto the Conflict of Nationality Laws?’ recommendshatfamilies are
not separate@nd,to the extentfeasible shouldbe kepttogetherin the bestinterestsof

27 Article13d b | G dzNJoftHe pdreidtdsalconferon suchof their childrenas,accordingo its law, are
minorsthe nationality of the Stateby whichthe naturalisationis granted.In suchcasethe law of that State
may specifythe conditionsgoverningthe acquisitionof its nationality by the minor childrenasa result of
the naturalisationof the parents.In caseswhere minor children do not acquirethe nationality of their
parentsasthe resut of the naturalisationof the latter, they shallretaintheir existingy F G A 2 y I £ A (1 & ®¢
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the children. The CRC consideredhis matterin the contextthata child underthe age
of 18 yearswhoseparenthasregisterecr naturalisedasa citizen of The Gambiamay
be registeredasa citizen of The Gambia.However,the caveatis thatthe child would
havebeenliving with the parentatthetime the parentacquiredGambiarcitizenshipby
registrationor naturalisation.

6.5.3.4Dual citizenship

193. Theissueof dual citizenshipis one of the mostimportantconstitutionalissuesin
The Gambiatoday,particularlybecausef therelativelylargenumberof Gambiansn
theDiasporaForthisreasonthe CRC solicitedopinionsandperspectivesn how dual
citizenship should be treatedin the new Constitution consideringthat the 1997
Constitutionwasamendedhn 2001to allow, for thefirst timein theconstitutionahistory
of The Gambia,citizensof The Gambiato acquireandhold the citizenshipof another
countrywithoutlosingtheir Gambiancitizenship

194. Most of the position paperssubmittedto the CRC indicatedthat citizensof The
Gambiashouldbe allowedto hold the citizenshipof othercountries.The mainreason
for this, theysaid,is theneedto provideaninclusiveenvironmenthatwould encourage
Gambiansabroadwho havecitizenshipof othercountriesto returnhomeandinvestin
the country.However,someaddedthat thereshouldbe a provisothat Gambianswith
dual or multiple citizenshipsshouldnot be allowedto runfor or occupypublic offices
suchas President Minister, or membershipof the National Assembly.On the other
hand,otherssuggestedhat Gambianswvith dual nationalitiesshouldbe allowedto run
for andhold public officesaslong astheyrenounceheir foreigncitizenshipsandhave
lived in The Gambiafor atleast5 consecutiveyears.

195. Themajority of participantsn the FGDs(60.1%)andthe HS respondentsn The
Gambia(84.8%) agreedthat nonGambianswishingto naturalizeas Gambiansshould
first renouncehecitizenshipof theiroriginal or othercountriesin thesamevein,51.3%
of FGD participantssaid Gambianswith dual citizenshipshouldgive up their foreign
citizenshipbeforetheyareallowedto conteselectionan TheGambia.Themainreason
for this positionis thatmanyfelt thatthis requirementvasimportantto preventconflicts
of interestanddividedloyaltiesin relationto The Gambiaandothercountries

196. In contrast,20.2% of FGD participantsand the majority (49.1%) of online PPP
surveyrespondentsaid nonGambianswishing to naturalizeas Gambiansshouldnot
be requiredto renouncetheir citizenship of other countries.Furthemore, 83% of
participantgn consultationsn Europeandmanyparticipantsn the consultationsn the
USA saidthatpeoplewith dualnationalitiesshouldbe allowedto contestelectionsand
hold public office in The Gambia.To hold otherwise manyfelt, would rob The Gambia
of valuabletalentfrom the GambianDiaspora.
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197. The CRCalsoreviewedthe issueof dual citizenship,andobservedhatwhile the
1997 Constitutionallows Gambiangto acquirecitizenshipof other countrieswithout
losing their Gambiancitizenship,it requiresa nonGambianto renouncehis or her
citizenshipbeforeacquiringGambiancitizenship.

198. Upon a detailedreview and analysisof the opinionscanvassedhe CRC did not
find justificationto reversehe positionunderthe 1997Constitution wherebyGambians
could, if theywish, acquireand hold the citizenshipof othercountries,in additionto
retaining their Gambiancitizenship. This positon has, therefore,been affirmed in
ChapterlV of the Draft Constitution.With respecto foreign nationalsin The Gambia
who meetthe requirementdor naturalisatiorandwish to naturalisethe CRC formed
theview thatsinceGambiansanacquireforeign citizenship,it wasonly fair thatnon
citizensin TheGambiashouldbeaccordedheopportunityto acquireandhold Gambian
citizenshipwhile at the sametime maintainingtheir original or other citizenships.
However,this flexibility (from therigid posiion underthe 1997 Constitution)should
be basedon the principle of reciprocity. This meansthat foreign nationalswishing to
naturaliseascitizensof The Gambiamay only retaintheir original or othercitizenship
if their countryof origin or othercourtry of citizenshipaccordscitizensof The Gambia
thesametreatmen{without havingto give up their Gambiancitizenship).

6.5.3.5Deprivationof citizenship

199. While public opiniondid not weighin on theissueof deprivingpersonsvho have
obtainedtheir Gambiancitizenshipby registrationor naturalisatiorof that citizenship,
the CRC recognisedhe importanceof the provisionin the 1997 Constitution(section
13) which outlinesthe groundson which a registeredor naturalisedcitizen may be
deprived of his or her Gambiancitizenship. The grant of citizenship comeswith
obligationsto the Stateandwith certainresponsibilitiegsuchasbeinga goodcitizen
andnotgettinginvolvedin criminal activity). In thatcontext,the Draft Constitutionhas
retainedhe esenceof sectionl3 of the 1997 Constitution but with the additionof two
newgroundsthatcangive riseto deprivationof Gambiancitizenship.Thesearewhere
aregisteredr naturalisectitizen,duringanywar or threatof warin which TheGambia
isinvolved,tradesor communicatesvith theenemyandwheresuchcitizenengages
anyactivity thatis inimical to the securityor economiowell-beingof The Gambia.

200. It is alsoopento aregisteredr naturalisectitizen of The Gambiato renouncehis
or herGambiancitizenship While nothingstopsa citizenof The Gambiaby birth from
renouncindis or herGambiarcitizenship heor shecannotbeforcibly deniedor in any
way deprivedof his or herGambiancitizenship.

6.5.3.6Restorationof citizenship

201. While the issueof restorationof citizenshipwas not dwelt into by participants
during the public consultationsthe CRC consideredhis matterand formedthe view
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thatthe provisionsof section14 of the 1997 Constitutionshouldberetainedn thenew
Constiution. Therestorationof suchcitizenshipwould relateto thoseGambiansvho,
as citizens by birth, renouncedheir citizenship.They should be able to have their
citizenshiprestoredupon notifying the Minister responsiblefor immigrationin that
regard.

6.5.3.7Act of the National Assemblyon citizenship

202. Consideringhefactthatthe Draft Constitutioncannotaddressll issuegelativeto
citizenship,the CRC formedthe view that section15 of the 1997 Constitutionshould
be maintained That section essentiallyempowersthe National Assemblyto enact
legislation according Gambian citizenship to personswho are otherwise not so
recognisedunderthe Constitution;this power extendsto the issueof renunciationof
Gambiancitizenship

203. The CRC realises that the importance of the issue of citizenship cannot be
overemphasisedn particular,the CRCis acutelyawareof the fact thatthis issuecan
makeor breakthe unity of the countryif not properlyhandled asit hasindeedbrought
acivil war anduntold deprivationto the peopleof Coteddvoire. 2 For this reasonthe
CRC basedits decisionsaboutcitizenshipon extensivedeliberationson the issue,as
well as feedbackfrom the public and bestpracticesfrom other countrieswith legal
systemssimilarto The Gambia.

204. Followingthe publicationof the proposedraft Constitutionandthe secondound
of publicconsultations23 submission®ncitizenshipwerereceivedoy the CRC.These
relatedto birth right citizenshipissuesmainly, but alsoincludedissuesrelatedto the
citizenshipof children under8 yearsfound in The Gambiawith unknown parents,
adopted children, naturalised Gambians retaining their foreign nationalities,
descendant®f the enslavedanddual citizengip. Generally,therewas overwhelming
supportfor retainingthe provisionsin the proposedraft Constitution.The CRC did
notfind acompellingbasisfor effectinganyamendments thisregard.

6.5.4Provisionsof the Draft Constitution

205. The Chapteron citizenshipcontainssectionsl4 - 22 anddefineswho a citizen of
The Gambiais andhow a non-GambianmayacquireGambiancitizenship.

206. TheChaptempreserveshecitizenshipof personsvho werecitizensof The Gambia
beforethe cominginto force of the Draft Constitution.A distinctionis nolongermade
betweertitizensby birth andcitizensby descentAny persorbornof aGambiarparent,

X coed 61 v Demockcyandcivil wari CitizenshipandpeacemakingJanuary2011)
https://africanarguments.org/2011/01/24/demociaugcivil -war-citizenshipandpeace makingn-cote
divoire/> lastaccessed 1™ Janwary 2020
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whetherwithin The Gambiaor outsideThe Gambia,automaticallyacquiresand holds
citizenshipof The Gambiaby birth.

207. Furthermorethe Chapterhas expandedhe acquisitionof citizenshipthrougha
grandparentind restatesthe position in the 1970 Constiution. Thus a child whose
grandparenf{oneor both)is or wasa citizen of The Gambiaatthetimeofthec hi | d 6 s
birth effectively makesthat child a citizen of The Gambia.In addition, the Chapter
providesthatachild of 8 yearsor underwhois foundin TheGambigandwhoseparents
areunknown is presumedo bea citizenof The Gambian.

208. The Chapteralso providesfor citizenshipby registrationto personswho marry
Gambiancitizensandcontinueto be ordinarily residentn The Gambiafor a periodof
5 years(reducedrom 7 years).Thatstatusis not alteredby virtue of anyannulmenbor
dissolutionof the marriage providedthatat thetime of theannulmenbr dissolutionof
themarriagethe courtdoesnot makeanyfinding thatthe parties atthetime of entering
into the marriageknew that the marriagewas unlawful or fraudulent.This caveatis
designedo preventmarriagef convenienceo acquireGambiancitizenship.

209. Citizenshipby naturalizationis also providedfor, but naturalizedcitizensare no
longerrequiredto renounceheir original nationalityif their countryof origin doesnot
require Gambianswho wish to naturalisein that country to renouncetheir Gambian
nationality.In addition,a child of a naturalisedr registerectitizenunderthe ageof 18
yearswho, at the time of the p a r ematurdlisationor registration,is living in The
Gambiawith the parentmayberegisteredasa citizenof The Gambia.

210. Non-Gambian children adoptedby Gambian parentscan apply to register as
Gambiarritizens;suchapplicationrmaybemadeontheirbehalfby theadoptiveparents.
Dual citizenship, restorationof citizenship and deprivation of citizenship are also
providedfor.

6.6 CHAPTER V - LEADERSHIP AND INTEGRITY
6.6.1Dimensionsof the Issue
211. Thedimension®f theissueareasfollows:
(a) Whataretheresponsibilitieof leadership?

(b) How shouldpublic officersconductthemselvesandwhatoathof office should
theytake?

(c) Whatarethe guidelinesfor ensuringthe financial probity of public officers?
(d) Whatrestrictionsshouldbe placedon theactivitiesof public officers?

(e) What obligationsdo peopledealingwith public officersin the serviceof the
Statehave?
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() What are the consequencesf contraventionof the provisionsof ChapterV
(LeadershimndIntegrity) of the Constitution?

(9) Whatadditionallegislationis neededn leadership?
6.6.2Current Stateof the Law on the Issue

212. Althoughthe1997ConstitutiondoesnothaveaChapteionleadershi@ndintegrity,
ChapterXXI hasprovisionssimilarto thosein ChapteV (LeadershigndIntegrity) of
the Draft Constitution. Section221 (1) of the 1997 Constitution providesfor the
applicationof the Code of Conductdetailedin section222 of that Constitution In
particular,section221 providesthatthe Codeof Conductshallapplyto peopleholding
publicoffice or holdingoffice in apublicservice aswell asmemberandstaffof LGAS,
public enterprisesanddisciplinedforces.

213. TheCodeof Conductin the 1997 Constitutionis providedin section222 under4
headings,namely, Duties of Public Officers, Financial, Association,and Additional
provisionsrelating to the President.Essentially,section222 providesthat a public
officer hasadutyto respecandcomplywith thelaw, andprohibitsa public officer from
holdingmorethanonefull -time public office for which heor sheis paidasalary.

214. The last provisionsof section 222 of the 1997 Constitution provide that the
Presidenshall,asandwhennecessay, addresshenationin personandshallundertake
a nationwidetour at leasttwice a year to familiarise himself or herself with the
conditionsin thecountryandtheeffectsof governmenpolicies.Section223of the 1997
Constitutionprovidesfor the declaratiorof assetdy public officers, while section224
deabk with actionsthe Ombudsmarcantakein theeventof a contraventiorof the Code
of Conduct.

6.6.3SubmissionReceivedAnalysesand Decisions

215. Theissuesof leadershipandintegrity arevery importantfor any nation,including
The Gambia which has, for a considerableperiod, experiencedseriousissuesof
governancencludingabuseof office andmisuseof public fundsandresources

216. Against this background,the CRC public consultationsand the submissions
receivedrevealeda very deepandstrongsentimentandyearningamongGambiandor
aleadershighathasprobity andintegrity andputstheinterestof thenationbeforetheir
personalnterestslt istheC R C assessmenfrom thepublicreactionst haswitnessed
andthe written submissionst hasreceived thatthe generalityof Gambiansappeaito
havelost faith in governmentsan institution. Thereis no gainsayingtherefore that
the peoplehavehigh hopesthatthe Draft Constitution will addresgertinentissuesof
thep u b | concebnghatcanusherin andstrengtheneadershipandintegrity through
thepillar of goodgovernance.
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217. Participantdn bothdomestiandexternalconsultationsaidthatperson®ccupying
elective office should be prohibited from establishingfoundationsand charitable
organizationsandengagingn businessactivities. Theywereof the view that persons
electednto public office shouldconcentrateheir effortsandenergien executinghe
functionsof theiroffices,andanyengagemenh anothemctivity wouldinevitablyresult
in distractingthemfrom their core obligations.Participantsn the consultationsvere
alsoof theview thatelectedofficials shouldbe prohibitedfrom acceptingoersonabifts
and thereforeall gifts receivedby suchofficials shouldbetransferredo the State.The
participantsgenerallyfelt strongly that transparencyand probity in governmentare
essentiato goodgovernancend,consequentlyelectedofficials shouldnot be seento
be unduly profiting on accountof thar electedoffices In essenceparticipantsfelt
stronglythat this shouldnot be restrictedto elected officials only, but shouldgovern
everyholderof public office.

218. Feedbaclon the domesticand externalconsultationsy the CRC also suggested
thatthe PresidentNAMs, CabinetMinisters,andall otherseniorpublic officersshould
declaretheir assetdbeforeassumingoffice, anduponvacatingtheir offices. It wasalso
suggestedhatwhistle blowersshouldbe providedprotection,andpoliciestowardthat
effectshouldbeputin place.

219. TheCRCconductedesearctonthepublic financemanagemerdimensionof the
Constitution,andconsideredh numberof issueswith directrelevanceo the subjectof
leadershipandintegrity. Almost all of the constitutionsgeviewedemphasisethe need
for accountabilityand transparencyn public finance,the needto ensurethat public
expenditures directedtowardnationaldevelopmentyith specialprovisionbeingmade
for marginalizedgroupsand areas.The CRC was persuadedhat thesebestpractices
should be incorporatedin the new Constitution, especially given that the 1997
Constitution does not have any specific provisions on sound public finance
management.

220. With respectotheP r e s i ahrualmheétthe-farmerstour,the CRC considered
that sincethe subjectunderthe 1997 Constitutionwas dealtwith underthe Directive
Principlesof StatePolicy andthereforenotobligatory,it is appropriatehatit shouldbe
addressedsamatterof Governmenpolicy. However it is importantthatthereis direct
interfacebetweenhe Presidentandthe farmerson anannualbasis

221. Followingthepublicationof the proposedraft Constitutionandthe secondound
of public consultations7 submission®n Leadershimandintegrity werereceivedby the
CRC. After further deliberationson the issueof gifts to public officials, the CRC
decidedthatthereshouldbe a provisionin the Draft Constituion enablingthe National
Assemblyto determinea minimum thresholdfor gifts that mustbe transferredo the
Statewhenreceivedby public officials.
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6.6.4Provisionsof the Draft Constitution

222. Chapter V is new and is premised on ensuring good governancein the
administrationof governmentlt is hopedthatin the future, the principlesandcodeof
conductprovidedin this Chaptemwill bestrictly adheredto by all Gambiansespecially
thoseentrustedvith public officesto performpublic functions

223. This Chapteremphasisethatall sovereignauthorityemanate$rom the people It
providesguiding principlesof leadershipintegrity, transparencyselflessservicein the
publicinterestaccountabilityanddiscipline.Theseprinciplesareverymuchin line with
bestpracticesfor public financemanagemenas evidencedy researctcarriedout by
the CRC,andinspiredby feedackfrom participantsn variousconsultationghe CRC
heldwith citizens,bothin The Gambiaandabroad.

224. ChapterV further providesfor the conduct and the taking of oath of office, of
public officers. It alsoprovidesfor the financialprobity of public officers. The Chapter
providesthata gift to a public officer on accounbf hisor heroffice is a gift or donation
to the Stateor institutionheor sherepresentdn thatregard sucha gift mustbehanded
over to the ACC (unlessotherwiseexemped), or to the institution concerned This
provision is in line with feedbackreceived by the CRC from the many public
consultationst hadwith citizensandotherstakeholdersEmphasiswasplacedon the
needfor probity andintegrity, andtheneedto curb corruptionamongpublic officers.In
thesamevein, it isin line with section222(11) of the1997Constitutionwhichexplicitly
bansa public officer from askingfor, or receivinggifts, becaus®f work doneaspartof
his or herduty asa public officer.

225. TheCRCalsonotedthatthe United StatesGovernmentasstrict guidelinesonthe
issueof gifts to the US Presidentand public officials,?®as part of its Ethical Codeof
Conductfor Employeesof the ExecutiveBranch° In reviewingregulationsgoverning
declarationof gifts to public officers, the CRC discussedvhetheror not to havethem
applyonlyto aparticularclassorto all publicofficials. It concludedhattherequirement
shouldapplyacrosgheboard,rrespetive of whetheroneholdsanelectiveor appointed
office. The CRC also discussedvhetheror not thereshouldbe a lower limit to the
monetaryvalueof gifts that mustbe declaredandhandedoverto the State,andin the
enddecidedon not havinga lower limit andthatall gifts mustbe declaredandturned
overto the State.

29 0 Oksman¥®heGiftsof the Presidentfor decadesforeigndignitarieshaveshoweredU.S leaderswith
presentsrangingfrom the extravaganto the 6 A T RetNEBSL5,2016)
https://www.theatlantic.com/politics/archive/2016/02/theunusualqgifts-givento-presidents/462831/
lastaccessed 1th January2020

30ElectronicCodeof FederalRegulation$2020)https://www.ecfr.gov/cgibin/text-
idx?c=ecfr&SID=06f812f26ed9f364bb87944757b912&rgn=divb&view=text&node=5:3.0.10.10.9&idno=
5#sp5.3.2635.astaccessed 1th January2020
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226. ChapterV also prohibits a full-time public officer working for the Statefrom
engagingn any othergainful employmentandrestrictsa public officer (exceptthose
appointedto office which, by its nature,requiresa personaffiliated with a registered
political party) from holding office in a registeredpolitical party. In addition, Chapter
V forbidsaretiredpublic officer onapensiorfrom publicfundsfrom holdingmorethan
2 concurrentpaying positions as chairpersondirector, or employeeof an SOE or
StatutoryBody, or anyorganor agencyof the State.

227. Againstthis backgroundthe CRC observedthat the salariesof public officers
shouldbeincreasedf the provisionsof the Draft Constitution especiallytherestriction
on full-time public officers having other gainful employmentareto be meaningfully
compliedwith. The CRCurgesboththe Governmentaindthe NationalAssemblyto take
this observatiorinto consideratiorwhenthe new Constitutioncomesnto effect.

228. ChapterV also providesthat a personwho entersor proposesto enterinto a
relationshipwith an agencyor organof the State,whetheror not the relationshipis
contractualhasadutyto dealhonestlytranspareny, andfairly, andmustnotenterinto
anagreemenknowingthatit will be detrimentalo the publicinterest.This effectively
coversany person(individual or legal) who entersor seeksio enterinto contractwith
the Governmenbr anyinstitution or agencyof the GovernmentA persorwho fails to
complywith theseprohibitionsis liable to bedisqualifiedfrom holdingpublic office for
life (in thecaseof a publicofficer), unlessashorterperiodis prescribedn anAct of the
NationalAssembly,or havinganyrelationshipwith the Stateor anyorganor agencyof
the State includingany StatutoryBody or an SOE

229. Personseekingelectiveoffice or appointedo certainhigh offices arerequiredto
be individuals with integrity and of appropriateleadeship qualities who have the
primary function of ensuringnationalunity, cohesionand peace.Accordingly, those
individuals are not expectedo engagepr in the pastto haveengagedin advocating
ethnicor religious hatred or advocatinghatredresultirg in the vilification of others
within societyor incitementto cau® harm Accordingly,provisionis madein the Draft
Constitution(section®4 (1) (), 116(2) (h) and138(1) (g)) disqualifyinga persorfrom
beingnominatedo contestthe Office of Presidentor NAM or to be appointedasVice
Presidenbr Ministerif, atanytimeduringlOyearspriortothei n d i v hothunaidnd s
or appointmenttheindividual hasbeenfoundto haveadvocatedor suchhatred.n that
context,ChapterV providesthatany personmay institutean actionin the High Court
to declarethat such an individual has advocatedhatred as provided in the Draft
Constitution.
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6.7CHAPTER VI - FUNDAMENTAL HUMAN RIGHTS AND FREEDOMS
6.7.1Dimensionsof the Issue
230. Thedimensionf theissueareasfollows:

(a) Do the fundamentakights and freedomsprovisionsin the 1997 Constitution
adequatelyembodythe rights andfreedomsenshrinedn internationaltreaties
to which The Gambiais a party?If not, which treatyprovisionshavebeenleft
outor arenot adequatelyovered?

(b) Shouldthe deathpenalty,which the 1997 Constitutionappearso recognisepe
retainedin the new Constitution,or should there be specific provision that
abolisheghe deathpenalty?

(c) Shouldthe Constitutionprovidea frameworkto enablethe National Assembly
to enactegislationpermittingprisonergo beparoledasarehabilitativemeasure
to achieve better prisoner integration back into public life upon being
discharged?

(d) The current Constitution protectschildren under the age of 16 yearsfrom
economic exploitation, hazardousemployment or interferencewith their
educationandhealth(in compliancewith establishednternationalstandards).
Shouldthatageberaised(to sayunderl8 years)?

(e) Shouldtherebea defaultprovisionthatspecificallyallowsthecourtsto rely on
internationaltreatiesto which The Gambiais a party in interpreting the
fundamentatightsandfreedomscontainedn the Constitution?

(f) Are the protectionsaccordedo therights andfreedomsof the pressandothe
informationmediasufficientto guarante¢heirindependencevhile preserving
the rights and freedomsof others?If not, whatis deficientand how canthe
deficiencybedealtwith?

(9) Shouldestablishegublic broadcastingtationsbe subjectto Statecen®rship
or be underthe directionand control of any authority (suchasthe Executive,
for example)af not, how cantheybe madeaccountable?

(h) Shouldspecificprovisionbemadein thenewConstitutionoutliningtheright to
health care service and decenthousing, in a similar manneras the current
Constitutionprovidesin relationto education?

(i) Shouldthe right to free educationextendbeyondproviding basic secondary
education?

() Are the currentconstitutionalprovisionsrelatingto the rights of marginalised
groupsof Gambiarsociety,in particulartheyouthandpersonsith disabilities
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adequatedf not, what additional measuresshould be included in the new
Constitution?

(k) Are women sufficiently empowered,protected and accordedequality to
exerciseand enjoy their full rights ascitizens?If not, what measuresanbe
takento ensurehe exerciseandenjoymenif thoserights?

() Shouldspecificprovisionbe madein the Constitutionon theright to cleanair
anda cleanenvironmentdf so,whatshouldtherightto cleanair anda clean
environmenentail?

(m)Are thereany other fundamentarights and freedomsprovisionsin the 1997
Constitutionthatarenot clearor adequateén protectingtherightsandfreedoms
of citizensandotherpersongesidingin The Gamha? If so,which rights and
freedomgequirereform?

6.7.2Current Stateof the Law on the Issue

231. ChaptenV of the 1997 Constitutionprovidesfor protectionof fundamentatights
andfreedomsin 22 sections(17 - 38) coveringvariousissues. Among theseare the
fundamentatightsandfreedomgelativeto the protectionof therightsto life, personal
liberty, privacy, marriageandeducation Otherrights providedfor areprotectionfrom
slavery,forcedlabaur, inhumantreatmentdiscriminationanddeprivationof property,
aswell aspolitical andculturalrights, andrights of women,childrenandpersonswith
disabilities

232. Chapter IV includes sectionson freedom of speech,conscience,assembly,
associatiorand movement.In the samevein, ChapterXIX (The Media) of the 1997
Constitution has 3 sections on freedom and responsibility of the media, the
responsibilityof Stateownedmedia,andthelimitationson rightsandfreedoms.

233. Thenext3 sectionsof ChapterlV (sectiors 34 - 36) providefor the declaratiornof
a state of emergency,derogationsor suspensionsof fundamentalrights under
emergencypowers,andthe rights of personsdetainedunderemergencypowers.The
last 2 sectionsof ChapterlV (sections37 and 38) providefor the enforcemenof the
protectiveprovisions,andtheinterpretatiorof the ChaptenV provisions

234. Thefirst section(17)of ChaptedV of the1997Constitutionrelateso fundamental
rightsandfreedomsandessentiallyprovidesthatall organsof the State,aswell asall
naturalandlegalpersonsn The Gambia shallrespeceandupholdthe provisionsof the
Chapter,and that they shall be enforceableby the courts Furthermore,the section
providesthat everypersonin The Gambiashall be entitledto the fundamentahuman
rightsandfreedomsof theindividual containedn ChaptenV of the 1997 Constitution,
subjectto respectfor the rights and freedomsof others,and respectfor the public
interest.
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235. Sectionl18 of ChapterV providesfor the protectionof theright to life, andstaes
thatno personshall beintentionallydeprivedof his or herlife exceptin the execution
of adeathsentenceuly imposedby acourt.Secton 18 alsoprovidesthata persorwho
diesasa resultof the reasonablandjustifiable useof force shall not be regardedas
havingbeendeprivedof his or herlife in contraventiorof the provisionsof thesection.

236. The 1997 Constitutionalsoprovides(in section19) for the protectionof the right
to personaliberty. In particular,the sectionprovidesthat everypersonshall havethe
right to liberty andsecurityof personandno persorshallbesubjectedo arbitraryarrest
or detentionFurthermorethesectionprovidesfor therightsof personsvho arearrested
or detained,including the right to compensatiorof any personwho is unlawfully
arrestedr detained.

237. Section20 of the1997Constitutionprovidesfor protectionfrom slaveryandforced
labour, andspecificallyprovidesthatno personshallbeheldin slaveryor servitude or
requiredto performforcedlabour The sectionalsoprovidesallist of typesof work that
arenotincludedin the expressioriiforcedlabour. 0

238. Section21 of the 1997 Constitution providesthat no personshall be subjectto
torture or inhuman or degradingpunishmentor other treatment,while section 22
providesthat no propertyshall be possesseadr rights over it acquiredcompulsorily
exceptundercertainspecificconditionsdetailedin the section.In addition,section22
providesfor the compensatiorf personsvhosepropertyhasbeencompulsorilyand
lawfully acquiredby the State.

239. Therightto privacyis providedfor by section23, which stateghatno persorshall
be subjectto interferencewith the privacy of his or her home, correspondencer
communicationgxceptwhenit is in accordancevith law andin theinterestof national
security,public safetyandotherneedf adenocraticsociety.Section23 alsoprovides
that searchinghe personor homeof individuals shall only be justified undercertain
circumstancesncludingauthorisatiorby a competenjudicial authority.

240. Section 24 provides that any court or other adjudicaing authority shall be
independenandimpartial,andshallaccordanypersonchargedwith acriminal offence
afair hearingwithin areasonabléime. Thesectionalsoprovidesthatcourtproceedings
shallbeheldin public,exceptunderspecificcircumstacesdetailedtherein.lt provides
in addition,for the presumptiorof innocenceof everypersonchargedwith a criminal
offence,aswell ashis or herrightsandresponsibilitiesasanaccusegerson.

241. The1997Constitutionalsoprovidesfor freedomof speech,conscienceassembly,
associatiormnd movementin section25. Specifically, the sectionprovidesthat every
personshall havethe right to freedomof speechandexpressionthought,conscience,
and belief, as well as freedomto practiseany religion, freedomto assembleand
demonstratpeaceablyandfreedomof associationOtherrightsprovidedby thesection
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include the right to petition the Executiveto seekredressof grievancesthe right to
movefreely throughoutThe Gambiaandto choosea placeof residencen the country,
andto leaveandreturnto The Gambia.

242. Freedomof the mediais closelyrelatedto, andis partof, freedomof speechThe
1997 Constitutionthusprovidesa Chapteron the mediawhich, in 3 sectionsprovides
for thefreedomand responsibilityof themedia(section207),theresponsibilityof State
ownedmedia(section208),andthelimitationson therightsandfreedomsf themedia
(section209).Section207 guaranteethe freedomof the Presgandotherinformation),
whichshall atall timesbefreeto upholdtheprovisionsof the Constitutionin thisregard,
andthe responsibilityandaccountabilityof Governmento the peopleof The Gambia.
Section208 providesthat all Stateowned mediashall afford fair opportunitiesand
facilitiesto presentdivergentviews anddissentingopinion, while section209 provides
thatthe provisionsof section207 and208 aresubjectto lawsreasonablyequiredin a
democraticsocietyto maintainnational security and public orderandto proted the
reputationsrightsandfreedomsof others.

243. Section26 providesthateverycitizenof The Gambiaof full ageandcapacityshall
havetheright to takepartin public affairs, to vote andstandfor electionsandto have
accesgo public services in The Gambia.Section27 providesthat menandwomenof
full ageand capacityhavetheright to marry andstarta family, andthatthe marriage
shallbebasedn thefreeandfull consenbf the partiesinvolved

244. Furthermorethe 1997 Constitutionprovidesfor therights of womenin section28.
Specifically, thatsection providesthatwomenshallbeaccordedull andequaldignity
with men, and that women shall havethe right to equaltreatment,as well as equal
opportunitieqin politics,economicandsocialactivities)with men.

245. Therights of childrenareprovidedin section29 of the 1997 Constitution which
statesthat childrenshall havea right to a nameat birth, acquirea nationality,andbe
caredfor by their parents Section29 alsoprovidesthat childrenunder16 yearsof age
areentitledto be protectedrom economicexploitation,andwork thatis hazardousr
interfereswith their educationor is harmfulto them.In addition,section29 provides
thatajuvenile offenderin lawful custodyshdl be separatedrom adultoffenders.

246. Section 30 providesthat all personsshall have the right to equal educational
opportunitiesandfacilities,andtowardthatend,basiceducatiorshallbefree,secondary
(including technicaland vocational education)and higher educationshall be made
generallyavailableand accessibldo all, functional literacy shall be encouragedand
adequatdacilities areto bedevelopedatall levelsin theschoolsystem.

247. Therightsof thedisabledareprovidedin section31 of the1997Constitutionwhich
statesthat the State and society shall recognizethe rights of the disabled and
handicappedo respectand humandignity. Disabledpersonsshall also be entitled to
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protectionagainstexploitationanddiscrimination,especial with regardsto accesgo
healthservicesgducationemploymentandjustice.

248. Every personshall also be entitled to enjoy, practice,and promoteany culture,
language tradition or religion as providedin section32, aslong as this entitlement
conforms to thetermsof the Constitutionanddo noimpingeontherightsandfreedoms
of others,or the nationalinterest.

249. Section33 providesthat all personsare equalbeforethe law and subjectto the
provisionsin sections33(5) and33(6), no law shall disaiminate,nor shallany person
bediscriminatedoy law or any public officer or authority.

250. The 1997 Constitution also provides for the declarationof a state of public
emergencyin section 34. Specifically, the Presidentmay, by proclamationin the
Gazette declarea stateof public emergencyin all or pars of The Gambia,and the
declarationshall remainin force for a maximum of 21 days, unlessthe National
Assemblyapproveghe prolongationof the stateof publicemergency.

251. Section35, which makesprovison for derogationsirom fundamentarights and
freedomsunder public emergencypowers provides that an Act of the National
Assemblymayauthorisereasonablyustified measureso dealwith the situationduring
a state of public emergency,and that nothing in that section shall be seento be
inconsistentwith sectionsl9, 24, or 25 and section23 (exceptfor subsectiong5) to
(8)).

252. Section36 providesfor the rights of personsdetainedduring a state of public
emergency.Theserights include that a persa detainedshall, within 24 hours of
detentionbe provided,in writing, thereasondor the detention andthe spouseparent,
child or otheravailablenextof kin shallbe allowedaccesgo the detainedperson The
sectionalsospecifieshe procedurdo beadoptedoy atribunalto reviewthecaseof the
detainedoersonandspecifiesthatno personshallbe detainedor a periodof over100
days(consecutiver not).

253. The last 2 sectionsof ChapterlV of the 1997 Constitution are sections37
(enforcemenof protectiveprovisions)and38 (interpretatiorof ChaptedV). Section37
providesthatanypersonmayapplyto the High Courtfor redressf heor shefeelsthat
any provisionof sectionsl8 - 33 or section36 (5) of the Constitutionhasbeenor is
being contravenedn relationto him or her. Section37 also providesthat suchan
applicationcanbemadeon behalfof thepersonwhois detainedandthattheHigh Court
shall,uponthe establishmenof thelegitimacyof thatapplication hearthe application,
and may issue such writ, or give such order or direction it deemsappropriatefor
enforcingor securingherelevantprovisionsof ChaptenV.

254. Section38 providesfor the definition of varioustermsand phrasesusedin the
Chapter
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